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cited  in  the  Margin.  The  Seventh  Edition  corrected.  To 
which  is  added  (never  before  Printed)  a  Commentary,  con- 
taining curious  Notes  and  Obfervarions  on  the  moft  remark- 
able and  ufeful  Writs,  which  illuftrate  and  explain  many 
doubtful  and  abftrufe  Cafes  and  Points  in  the  Original-  By 
the  late  Lord  Chief  Juftice  Hale.  With  a  new  and  exact. 
Table  of  the  moft  material  Things  contained  therein,    qto. 

The  Praftijing  Scrivener,  and  Modern  Conveyancer  :  Being  a 
Collection  of  aJl  Sorts  of  choice  Prefidents  ufed  in  the  Mo- 
dern Practice  of  a  Scrivener  and  Conveyancer.  Taken  from 
the  original  Draughts  of  an  eminent  Practiler  lately  de- 
ecafed :  Containing  more  Variety  than  are  in  all  the  other 
Books  of  this  Kind  hitherto  publimed.  With  a  large  and 
compieat  Index.  By  G.  Bird,  Scrivener.  All  the  Convey- 
ances, and  other  Draughts  of  Confequence,  were  perufed 
by  the  moft  eminent  Counfel.     Folio. 

A  Report  of  Cafes  argued,  debated  and  adjudged  in  B.  i?. 
in  the  Time  of  the  late  Queen  Anne,  efpecially  in  the  4th, 
5th,  6tb,  7th  and  8th  Years  of  her  Reign  ;  during  which 
Lord  Chief  Juftice  Bolt1  pr eft ded  in  that  Court.  With  two 
Alphabetical  Tables,  the  one  of  the  Names  of  the  Cafes, 
the  other  of  the  principal  Matters. 

The  Attorney  and  Pleader  s  Treafury :  Containing  the  Forms 
of  the  general  and  moft  ufeful  Pleas  in  Abatement  and 
in  Bar,  Demurrers,  Continuances,  and  all  other  Matters 
incident  to  the  Pleadings  and  Proceedings  of  the  Common 
Law  ,  as  alfo  of  all  Manner  of  Judicial  and  other  the  moft 
ufeful  Writs  in  the  Courts  of  King's  Bench  and  Common 
Pleas :  Collected  from  the  beft  and  moft  approv'd  Authors. 
Digefted  into  an  Alphabetical  Method^  for  the  more  eafy 
Rccourfe  to  the  great  Variety  of  Matters  herein  contain'd. 
In    two  Volumes,   with  a  compieat   Table  to  the  Whole. 

The  Law  of  Ufes  and  Trufls,  collected  and  digefted  in 
a  proper  Order  from  the  Reports  of  Adjudg'd  Cafes,  in  the 
Courts  of  Law  and  Equity,  and  other  Books  of  Authority; 
together  with  a  Treatife  of  Dower:  To  which  is  added  a 
compieat  Table  of  all  the  Matters  therein  contained.    And 

The  Law  and  PraBice  of  Ljeftments :  Being  a  compendious 
Treatife  of  the  Common  and  Statute  Law,  relating  thereto. 
To  which  are  added  Select  Precedents  of  Pleas,  fpecial  Ver- 
dicts, Judgments,  Executions  and  Proceedings  in  Error; 
with  two  diftinft  Tables  to  the  Whole. 
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PREFACE. 

TH  E  general  Scop  and  De- 
fign  of  the  frefent  Difcourfe 
is  to  give  the  Reader  fome  clearer 
Ideas  of  our  Tenures,  both  at  Com- 
mon Law  and  by  Cuflom,  than 
have  hitherto  appeared  in  Print ; 
to  which  End  our  Learned  Au- 
thor has  more  ejpecially  co?nmented 
and  remarked  on  thofe  two  Trea- 
tifes  of  my  Lord  Coke,  that  are 
moft  remarkable  for  either  of  thefe 
Subjeffs,  viz.  his  Commentary  on 
Littleton,  and  his  Compleat  Co- 
pyholder :  And  accordingly  this 
^rati  is  divided  into  two  Parts  or 
Divifions. 

In 
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In  the  former  Part  our  Author, 
after  he  has  laid  down  the  princi- 
pal Rules  that  conduce  to  a  right 
JJnderflanding  of  Feudal  Tenures, 
proceeds  to  jhew  how  eafily  the 
Grounds  and  Reafons  of  our  Com- 
mon Law  Tenures  may  be  appre- 
hended and  praEtifed,  by  applying 
the  Rules  of  the  Feudal  Law  to  the 
Cafes  that  arife  touching  thofe  Te- 
nures, or  the  Incidents  thereof. 

And  this  he  illuflrates  by  In- 
flames taken  from  the  various 
Kinds  of  Eftates,  Seifins,  Dijjei- 
fins,  Rights,  Entries,  Pojje/fions, 
Liveries,  Attornments,  Warran- 
ties, &c  and  more  ejpecially  ex- 
plains that  true  and  jufl  DiflinEli- 
on  of  Right,  Jus  in  Re,  &  ad 
Rem,  viz.  a  Right  of  Pojjeffion, 
and  a  Right  of  Property;  and  in 
zvhat  Cafes  a  Claim,  or  Entry,  or 
Attion  is  given  thereby,  {as  alfo 
how  far  a  naked  Pojjemon  differs 
2  Jrom 
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from  a  Right  of  Pojjeffion,  and  the 
Conferences  of  either.) 

He  has  aljo  clearly  explained  the 
Reafon  of  ihofe  publick  Ceremonies 
and  Ails  of  Notoriety,  required 
by  the  Feudal  Law,  for  the  acqui- 
ring, pojjeffing  and  transferring  of 
Feuds,  and  which  formerly  vjere 
equally  requijite  in  our  Common 
haw  'Tenures,  viz.  Liveries,  At- 
tornments, &c  the  Dijufe  whereof 
has  not  only  occafioned  an  Uncer- 
tainty in  many  Titles  and  E/lates; 
but  alfo  introduced  that  mifchie- 
vous  Practice  of  private  and  Jeer et 
Feoffments,  by  Leafe  and  Releafe, 
Covenants  to  JJfes,  &c.  and  which 
in  Confequence  has  introduced  a 
Tteluge  of  Perjuries,  Forgeries, 
and  other  Corruptions  over  the 
Common  Law,  and  which  can  ne- 
ver be  rectified,  or  the  JMifchief 
redrejjed,  till  the  Common  Lavj  be 
in  that  Particular  refiored  to  the 
antient  Method  of  paffmg  Efiates 

in 
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in  Pais,  or  by  fome  publick  Atl  of 
.Notoriety. 

The  other  Part  of  this  DifcourJe> 
being  properly  a  Commentary  on 
my  Lord  Coke's  Compleat  Copy- 
holder, has  Jo  well  explain  d  the 
doubtful  Parts  of  that  Difcourje, 
and  Jo  fully  evidenced ,  not  only 
the  Nature  and  Ufe  of  Copyholds, 
and  their  particular  Cujioms,  but 
alfo  the  Modus  Acquirendi,  Pofli- 
dendi  &  Transferendi  of  theje 
Efiates,  and  therein  of  Surrenders,  | 
Prefentments,  AdmiJJions,&cc.  the 
Duties  of  Lords,  Stewards,  Te- 
nants and  Suitors,  with  the  Na- 
ture of  Fines,  Forfeitures,  Hariots, 
Efcheats,  Defcents,  &c.  that  I  ap- 
prehend little  more  can  materially 
be  added  to  what  our  Author  has 
himfelf  objerved  touching  theje 
Particulars. 
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THE 


Original,    Nature, 
Ufe,  and  Effe£t  of 

Feudal  or  Common  Law 
TENURES. 


JFfUD  is  a  Right,  that  a  Vafial  has  Spelm.  -^1~0| 
in  Lands  or  fome  immoveable  Rem' 
Thing  of  his  Lord's,  to  take  the 
Profits,  paying  the  Feudal  Duties. 
The  Feudal  Property  was  very  unfettled 
in  ancient  Times.  The  Lords  fucceeded 
by  Election  or  ftrong  Hand  ;  the  Te- 
nants Temporary,  or  at  the  Will  of  their 
Lords. 

When   the  Barbarous  Nations  had  in- 
vaded the  Roman   Empire,   the  Val&l's  j 
Eftate  became  certain  for  Life,  then  to  all 
his    Defendants.      Oppofite    to    Feudal 
Property  is  Allodium^  which  feems  to  be 
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the  old  Patrimonial  Property  revived  by 
the  Chriftian  Clergy  among  the  Barbarous 
Nations.  This  obtained  among  our  Sax- 
ons, and  cave  Birth  to  Gavelkind. 

Feuds  are  Hereditary,  or  for  Life.  In 
Hereditary  Feuds  the  Word  Heirs  is  re- 
quired, to  diftinguifh  it  from  the  original 
Feud  that  was  for  Life  only.  In  heredi- 
tary Feuds  the  Defcent  is  to  be  confidered, 
where  the  UTage  of  other  Nations  is  to  be 
compared  with  the  Feudal. 

The  Notion  of  regular  Property  begun 
among  the  Jews  and  Egyptians.  The 
Jews  were  taught  from  Heaven,  and  the 
Egyptians  by  the  Inundations  of  Nile,  to 
fettle  in  regular  Neighbourhood;  and  from 
the  Egyptians]  the  Notions  of  Property 
came  to  the  Greeks  and  Romans. 

Among  the  Jews*,  Egyptians,  Greeks 
and  Romans*,  the  Father  was  the  Head  of 
the  Family,  and  had  the  Inheritance  and 
the  Power  of  Life   and   Death  over  his 
Children  (fave  that  by  the  Jewiili  Law  it 
Dcut.xxi.  js  tempered)^    for   the   Father  might  not 
kill  his  Son   but   in   the  Prefence  of  the 
publick  Magiftrate. 
/,*&    .  v^v        Among  Jews  and  Egyptians,  Inheri- 
tance descended  by  fettled  Rules  in  their 
Tribes  and  Families ;  and  the  Will  could 
.  onlv  be  made  of  Acquifitions.     Then  they 
1 5,  i<^,itI  could  not  fo  make  a  Will  as  to  disinherit 
the  eldeft  Son  of  his  Right  of  Primoge- 
niture, 
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niture,  which  was  that  of  a  double  Por- 
tion, y         JfO/f** 

If  a  Man  died,  the  Inheritance  and  Ac-    '^j^^Jj^^t 
quifitions  undevised  defcended  to  his  Sons  cu^p^™4 
equally  ;  only  the  Eldeft  had  a  double  Por-  ^^f^ 
tion.     This  Law   arofe  becaufe  they  ap- 
prehended fuch  Son  the  Beginning  of  the  The  Mfi 
Father's  Strength  j  therefore  he  was  to  be  J$/y£ 
thought  Sacred,  and  to  be  redeemed  from  crifiej, 
the    Prieft,    and  to   bear  the  honourable  *»{&«>*' 

J  to  06  T6- 

Charges  and  Offices  of  the  State  :  But  be-  deemed 
caufe  the  Words   of  the  Law  give  thcfro™the 
Reafon,  that  the  Son  was  the  Beginning  of  r,e*' 
the  Father's  Strength  •  therefore  the  Pri- 
vilege was  Perfonal,  and  went  only  to  the 
Eldeft.     So  if  a  Man  had  Iifue  A.  and  S. 
J.  had  Iflue  C  and  ©.  and  A,  had  died, 
C.  and  ©.  fliould  have  the  double  Portion 
of  their   Father,  but   C.  had  no  greater 
Share  of  it  than  2).  nor  did  the  double 
Portion  ever  prevail,  where  the  Defcent 
was  to  Brothers  and  other  Collaterals. 

If  a  Man  had  no  Sons,  his  Daughters 
inherited,  but  without  double  Portion  to 
the  Eldeft  •  but  they  were  obliged  to  mar- 
ry among  the  Families  of  the  Tribes,  that 
the  Inheritance  might  keep  among  the  lame 
Families.  £> 

If  a  Man  had  no  Defcendants,  it  went  €^|]^L^ 
to  the  Agnati  or  Kindred  of  the  Father's 
Side,  and  it  never  went  to  the  Coguati  or 

B  2  Kindred 


4  ®t  ftunta  01 

Kindred  of  the  Mother's  Side,  becaufe  the 
Father  gave  the  Denomination  to  the  Fa- 
milies. 

If  a  Man  died  Inteftate,  his  Acquifiti- 
ons  went  firft  to  Defcendants,  then  to  his 
Father,  as  neareft  Relation ;  then  to  Bro- 
thers as  Repreientatives  to  his  Father;  on- 
ly they  had  a  Law,  that  if  a  Brother 
married  the  Deceafed's  Wife,  and  had 
Iflue,  fuch  IiTue  bare  the  Name  of  the 
Deceafed,  and  had  the  Inheritance,  ex- 
clufive  of  all  others. 

If  the  Deceafed  had  neither  Father  nor 
Mother,  it  went  to  the  Grandfather,  and 
to  the  Uncles  and  Nephews,  as  his  Re- 
prefentatives,  and  for  Failure  there,  to  the 
Great  Grandfather  and  his  Reprefentatives 
in  infinitum  in  the  fame  Order. 

As  to  Inheritance,  that  went  to  Defcen- 
dants,  and  then  to  Collaterals ;  for   that 
Numb.     muft  have  palled  the  Afcending  Line  before 
frmi  to   jt  could  have  fettled  in  the  Defendants ; 
ii.  fo    that   MofeS)   when   he  fpeaks  of  the 

Laws  of  Inheritance,  doth  not  mention 
v.C8 ft|Xi4.  t^e  Father,  becaufe  he  rnuft  have  had  it 
The  Agra-  before  it  could  come  to  the  Son. 

TlTo^e  As  a  Man  could  not  Devife  the  Inheri" 
Komans,  tance,,  fo  he  could  not  Sell,  but  from  the 
wstodi-  Time,  of  Sale  to  the  General  jubilee, 
lfands \ot  which  was  once  in  fifty  Years  ;  then  there 
byConquefl  was  a  Rotation  of  all  PoiTefllon,  and  eve- 

ptmong  the  n?  ^jan  was  jnf^tcCJ  m  his  own,  which 
y  tally  frc.  Was 
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was  the  Jewifti  Agrarian  Law.  See  Hales  * 

Succeff.  5  to  ii.  far******* 

The  RflWfczw  Law  differed  from  the 
Tewifli  in  that  the  Father  had  the  Power 
of  Life  and  Death  over  his  Children  with- 
out the  Magiftrate,  fo  that  he  might  de- 
ftroy  his  Sons,  which  was  frequent  in  the 
ancient  Roman  Times  s  for  they  ufed  to 
expofe  their  Iffue,  if  they  had  more  than 
they  could  keep.  From  hence  began  the 
Right  of  Adoption  :  For  to  preferve  Chil- 
dren from  Death,  they  were  adopted  into 
other  Families,  and  became  Children  of 
that  Family,  to  whom  adopted.  And  as 
a  Roman  had  Power  to  deftroy  his  Chil- 
dren, fo  he  might  difinherit  them  by  his 
Will  in  exprefs  Words.  But  if  he  only 
pretermitted  them  and  gave  them  nothing, 
then  the  Pretor  introduced  them  to  an 
equal  Portion  with  the  reft.  So  that  a 
Roman  had  an  entire  Power  over  his  Chil- 
dren while  he  lived,  and  whatever  they 
got  was  their  Father's,  and  at  his  Death, 
he  miaht  difpofe  of  it  as  he  pleafed  among      ,  ,     c 

his  other  Children.     If  he  died  without    Jy  :/_*,, 
fuch  Difpofition,  it  firft  went  among  thole  %~    /_ p^ 
of  his  own  Family,  whether  Male  or  Fe-   p** 
male,  by  him  begotten  or  adopted.     If  any 
of  his  Sons  died,  the  Grandchildren  fuc- 
ceeded  into  his  Portion  in  Stirpes  ;  but 
the   Pretor   brought  in  Children  emanci- 
pated equal  with  the  reft;  for  though  fuch 

B  3  were 


6  £)f  jfcttfcai  oi 

were  out  of  their  Father's  Family,  yet  the 
natural  Relation  continued  ;  but  if  an 
adopted  Son  was  emancipated,  he  took  no- 
thing. The  Children  of  Daughters  did 
not  inherit  the  Father,  becaufe  they  were 
out  of  his  Family. 

rf  L^  t  *>*' v/  ^  a  -^an  had  no  fi^  BderedeS)  by  the 
#JTT-      '     ~  old  Roman  Law  it  went  to  the  Agnatic 

i  .   '*  j      as  firft  to  Brothers  as  Reprefentatives  of 

c°       "*r  their  Fathers  >•  to  Uncles  ex  Repr*efenta~ 

tione  of  their  Grandfathers,  in  Capita  in 
Infinitum^  after  the  Jewiili  Model ;  but  the 
Pretor  brought  in  the  Cognati  in  equal  De- 
grees in  Capita  in  Infiuitwn^to  inherit  with 
the  Agnati.  Becaufe  by  the  indefinite  Li- 
berty of  Devifing,  they  could  not  keep 
Eftates  in  theirTribes;  therefore  the  Cognati 
cnter'd  in  according  to  their  natural  Rela- 
tion, 

^f*~.    ?i*~£*r**  A    Son  emancipated,  or  a  Son  that  had 

^^dt^^^actlu^re^  a  <Pecu^um^  after  they  had  al- 
/i  ^^^^A^ulowed  that  Privilege  to  Sons  in  the  Life 

i  £Cju  /  of  their  Fathers,  on  Failure  of  MTue  was 

inherited  firft  by  the  Afcending  Line,  and 
that  failing,  by  the  Collateral,  only  Bro- 
thers of  the  whole  Blood  were  called  in 
in  Capita  equal  with  Parents  and  their 
Children  in  Stirpes  $  for  fuch  Brothers  be- 
ing of  both  Bloods,  they  were  held  equal- 
ly dear  as  either  Parent.  On  Failure  of 
the  Afcending  Line  and  Brothers  and 
Sifters  of   the  whole  Blood,   it   went  to 

Brothers 
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Brothers  and  Sifters  of  the  half  Blood,  and 
their  Children  in  Stirpes^  by  the  Juftinian 
Conftitution.  On  Failure  of  them  it  went 
to  thofe  Perfons  that  were  next  in  Degree 
in  Capita  \  and  thofe  that  were  equally  \\\ 
Degree  inherited  equally,  as  Uncles  on 
the  Father's  and  Mother's  Side.  And 
the  next  in  Degree  excluded  the  more  re- 
mote,  as  an  Uncle  living  excluded  the 
Son  of  an  Uncle  deceafed-  and  the  De- 
grees were  computed  up  to  the  common 
Anceftor,  and  then  down  to  the  Perfon  to 
whom  the  Relation  was  made  :  Therefore 
Uncles-  are  of  the  third  Degree,  Uncles 
Sons  in  the  fourth  Degree.  But  Things 
defcended  from  the  Father  defcend  to  the 
Degrees  on  the  Father's  Side,  according 
to  thoreRules,  that  Things  defcended  from 
the  Mother  defcended  to  the  Degrees  of  the 
Mother's  Side,  according  to  the  lame  Rules.  ,-c 

The  22  &  23  Car.  2.  c.  10.  has intro' ^  ff%A 
duced  this  Law  into  England^  in  Relation  ^ 
to  Inteftates  Eftates.  Only  one  Third  is  to 
the  Wife,  two  Thirds  to  the  Children,  the 
Heir  at  Law  taking  equal  with  the  reft : 
And  the  Portion  of  a  Child  preferred  to 
come  in  Average  with  the  reft.  For  Want 
of  Children  the  Wife  is  to  have  one  Moie- 
ty, and  the  next  of  Kin  the  other.  If  no 
Wife,  the  Father  is  to  have  the  whole,  as 
next  of  Kin.  But  by  the  Stat.  1  Jac.  2. 
q.  17.  the  Mother   is  to  inherit   equally 
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with  Brothers  and  Sifters,  and  their  Re- 
prefentatives,  according  to  Juftinian  Law : 
And  by  the  Scat,  of  Car.  2.  the  Succeflion 
is  carried  to  Brothers  and  Sifters  Children 
in  Stirpes^  according  to  Civil  Law,  fave 
only  that  no  Diftin&ion  is  made  between 
Brothers  and  Sifters  of  the  whole  and  half 
Blood ,-  becaufc  the  Law  fpeaks  of  Bro- 
thers and  Sifters  Children  indefinitely, 
without  Diftin&ion  of  Bloods ;  and  the 
Spiritual  Courts  had  never  diftinguifhed  the 
Bloods,  becaufe  the  Canon  Law,  where 
the  Degrees  of  Proximity  were  fettled  in 
relation  to  Marriages,  had  made  no  fuch 
Diftindtion.  For  Want  of  Brothers  and 
Sifters,  and  their  Children,  next  of  Kin 
fucceed  in  Capita^  according  to  the  afore- 
mentioned Rules  of  Civil  Law,  where 
the  next  in  Degree  fucceed  both  on  Fa- 
ther's and  Mother  s  Side,  and  excluded  the 
more  remote.  But  in  our  Law  the  Inte- 
ftate  is  confidered  as  the  original  Proprie- 
tor in  whom  the  Eftate  is  vefted.  So  no 
Diftin&ion  is  taken  between  Things  com- 
ing from  the  Father  or  Mother's  Side. 
*UMia  The  Feudal  Succeflion  came  in  in  this 
'  Manner :  The  Lords  gave  Lands  to  fuch 
Perfons  as  behaved  themfelves  well  in  the 
War,  for  their  Lives  only :  Sometimes 
they  alfo  married  their  Daughters  to  them. 
Then  by  their  Feudal  Donations,  they  li- 
mited the  Land^  to  go  not  only  to  theFeu- 

dary 


*.■ 
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dary  himfelf,  but  alfo  to  the  Ifliie  of  that 
Marriage ;  and  this  brought  in  the  Notion 
of  Succeffion  among  the  Northern  Nations 
that  invaded  the  Roman  Empire.     The   /'^ 
Lands  therefore  in  the  elder  Times  went  /^ 
to  the  immediate  Descendants  of  fuchMar-  fc  JUS**- 
riage,    and  originally  to  none  elfe:   And 
firft  they  went  to  Males,  as  the  molt  wor-  Lud.114, 
thy  of  Blood,  and  moft  Capable  of  doing  JI5»  Il6» 
the  Services  annexed  to  fuch  Donations ;    l1' 
for  Want  of  Males  it  went  to  Females, 
as  Defcendants  of  the  fame  Marriage. 

The  Feud  was  united  in  the  eldelt  Male,  >*3  -fijtsfcZL 
becaufe  he  was  obliged  to  do  the  Duty  in  £3  — J. 
the  Wars;  and  for  every  Knight's  Fee, 
was  to  go  out  forty  Days  with  his  Lord ; 
fo  that  the  Feud  did  not  divide  among 
the  Males,  becaufe  the  Duty  could  not  be 
divided  commodioufly.  Becaufe,  fecond- 
ly,  the  Males  were  to  keep  up  the  Gran- 
deur of  the  Family,  therefore  the  Inheri- 
tance was  not  fliared  nor  broken.  Hence 
it  came  to  pais,  that  among  the  Males  the 
Eldeft  was  preferred  as  the  moft  worthy, 
fince  he  was  fooneft  able  to  go  to  the 
Wars,  and  do  the  Duties  of  the  Tenure. 

The  eldeft  Son  was  anciently  married  ^^fjKZ^ 
with  the  Confent  and  Approbation  of  the    /y&L 
Lord  ,•  for  the  Lord  always  approved  the 
firft  Marriage  of  his  Feudary  and  of  his 
Heir  Apparent  j  and  if  the  Feudary  died,  ^X  *^ /\^^J 
the  Heir  within  Age,  the  Lord  had  the   f^  XJ»m  ..  J 

total     -  £ 
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Spel.  ^     total  Marriage  of  him  5  and  if  he  was  of 
-v   S^ii/  full  Age,  the  Lord  gave  Licence  to  fuch 
%ttfZ$tSffi~  ^'larriage.     Hence  the  Defcent  always  fet- 
'   ' '        7        tied  in  the  Eldeft  Line,  and  the  Daugh- 
ter of  the  eldeft  Son  was  preferred  before 
the  fecond   or    third    Brothers,  and  their 
Male  Descendants,  in  order  to  encourage 
the  bed  Marriages  with  fuch  eldeft  Son  5 
and  this  was  the  fettled    Courfe   of   the 
Feudum  nohle.     Whence  our  Law  took 
the   Patteru    for   their   Military   Tenures 
and  the  Socage  Tenures,  divided  in  Saxon 
Times  as  Feudum  ignobile^  but  afterwards 
came  to  imitate  the  Military  Feud,  in  or- 
The  Feu-  der  t0  Support  their  Families. 
dum  ig-        If  there  were  no  Sons  the  Feud  came  to 
noblle  .    the    Daughters,   who  divided  it,    becaufe 
dabha-     by  the  Donation  it  was  to  go  to  all  the 
rnong  the    Defcendants  •  therefore  the  Female  Defcen- 
dants  could  not  be  excluded,  and  one  of 
the  Daughters  could  not  be  preferred  be- 
fore the  other,  becaufe  none  could  do  the 
Service  of  the  Feud  in  their  own  Perfons, 
nor  did  any  of  them  bear  the  Name  and 
Dignity  of  the  Family.     Therefore  thefe 
were  married  by  the  Lords  among  their 
Tenants ;   fo  they  kept  the  Feuds  in  their 
feveral  Manors  from  being  broken  and  di- 
vided;   as  if  two    Daughters    divided    a 
Knight's  Fee,  the  Lords,   by  the  Marri- 
age of  fuch  a  Daughter  with  one  that  had 
half   a  Knights   Fee,    re-eftabliflied   the 
Feuds  of  their  Tenants.  If 
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If  in  fuch  Feudal  Donations,  the  Elder 
Line  had  failed,  it  went  back  to  the  If- 
fue  of  the  fecond  Son  of  the  fame  Stock, 
to  whom  the  firft  Donation  was  made,  and 
to  his  Defcendants,  becaufe  by  the  Feudal 
Donation,  it  went  to  all  the  Defcendants 
of  fuch  Marriage,  and  fo  the  Succeilion 
was  eftablifhed  to  the  Defcendants  of  the 
fame  Stock  in  infinitum^  but  could  not  go 
to  any  other  Relations  but  to  fuch  as  were 
Defcendants  of  the  Stock  to  whom  the 
Donation  was  made. 

In  a  long  Courfe  of  Years  thefe  Feudal 
Donations  were  worn  out,  when  it  became 
impoffible  to  compute  up  to  the  firft  Feu-  f  Z**~p  '  "~1 
dal  Marriage  when  fuch  Donations  were  '  v  *  "**fl 
originally  fettled;  and  then  they  inverted  the 
Computation,  and  computed  from  the  laft 
Poffelfor,  provided  the  Heir  that  claimed 
was  of  the  Blood  of  the  firft  Purchafer ;  I 

and  then  the  Rule  was  taken  quod  feizi-  \ 

na  facit  Jlirpem ;  for  fince  the  Feudal  Do- 
nation was  loft,  they  could  not  regularly 
compute  the  Defcendants  from  the  firft 
feudal  Marriage ;  therefore  they  compu-  1 

ted  from  the  laft  Feudary  -,  and  fince  both 
Bloods  of  the  firft  Marriage  were  necef-  1 

fary  to  any  Perfon  that  would  claim  under  .  ju*  * 

the  firft  Donation,   they  required  that   a'^^hf^f  ~ 
Man    (hould    be  of  the   whole  Blood  of    'j 
the  laft  Feudary  that  would  claim  as  Heir 
to  him  •  for  then  of  Neceflitv  he  muft  be 

of 
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of  both  Bloods  of  that  remote  feudal  Mar- 
riage, where  the  Feud  was  originally 
i  -placed.  Thus  half  Blood  came  to  be  ex- 
cluded •  bccaufe  if  it  were  admitted  where 
feudal  Donation  was  loft,  it  might  have 
carried  it  out  of  the  Line,  where  fuch  Do- 
nations were  once  fettled  ,*  fo  that  in  fuch 
Cafe  they  put  the  Perfon,  claiming  as  Heir, 
to  ihew  that  it  was  an  ancient  Feud,  and 
that  the  Party  claiming  was  of  the  whole 
Blood  of  the  laft  Poffeflfor,  which  formecfrhe 
utmoft  Prefumption  of  the  Right  of  Suc- 
ceflion,  where  the  Feudal  Donation  was 
loft ;  which  half  Blood  did  not  do ;  be- 
caufe  it  was  originally  fettled  in  both  the 
Bloods  of  the  firft  Purchafers.  Befides, 
Lords  had  the  Marriage  of  the  Feudary: 
Therefore  all  the  IfTue  of  the  fecond  Mar- 
riage were  excluded  from  the  immediate 
Inheritance  of  the  Children  of  the  firft 
Marriage,  fince  the  Lord  had  not  the  Mar- 
riage of  the  Feudary  more  than  once;  and 
therefore  they  could  not  come  in  as  IiTue 
of  a  fecond  Match ;  but  all  that  claim 
the  Inheritance  muft  make  themfelves 
Heirs  under  the  fame  Feudal  Marriage 
from  whence  the  laft  Feudary  defcended, 
which  half  Blood  could  not  do.  But  where 
they  can  come  in  under  any  Marriage  pre- 
fumed  to  be  made  by  the  Feudal  Lord, 
they  were  admitted.  Therefore  a  Bro- 
ther of  the  half  Blood  was  not  Heir  to 

the 
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the  Brother,  but  might  be  Heir  to  the 
Uncle.  Hence  they  formed  the  Rule, 
PoffeJJio  fratris  de  feodo  fimplici  facit  ^  OjiU^I 
fororem  ejfe  Hdredem.  For  when  the  old  /  ;  ^jty" 
Feudal  Donations  came  to  be  loft,  the  ;  ,  juZX**m 
Poifeffion  was  the  only  Indicium  of  who 
was  Feudary  ;  therefore  any  Perfon  that 
claimed  as  his  Reprefentative,  muft  fliew 
a  Defcent  from  the  fame  Stock,  and  there- 
fore the  Rule  was  taken  as  to  Lands  in 
Fee-fimple,  and  not  as  to  Lands  in  Tail. 
For  there  a  Man  muft  claim  as  Heir  per 
formam  doni^  as  they  did  in  the  old  Feu- 
dal Donations  de  feudis  novis ;  fo  of  a 
Remainder  after  an  Eftate  for  Life,  that 
never  fell  in  PoffefTion,  a  Man  muft  claim, 
by  Virtue  of  the  Contract,  as  Heir  to  him 
to  whom  the  Remainder  was  limited  ; 
for  no  Man  in  fuch  Cafe  can  make  him- 
felf  Heir  to  the  laft  Feudary,  fince  the 
Feudal  Poffeflion  was  in  Tenant  for  Life. 
So  of  a  Reverfion  on  an  Eftate  for  Life, 
upon  which  no  Rent  was  referved  •>  for  a 
Man  muft  make  himfelf  Heir  to  the  laft 
Feudary  before  the  Eftate  for  Life  was 
created ;  but  if  a  Rent  had  been  referv'd, 
it  had  been  doubted  whether  he  muft  make 
himfelf  Heir  to  the  laft  PofTeffor  of  the 
Eftate,  or  to  him  that  laft  received  the 
Rent ;  and  whether  the  Receipt  of  Rent 
make  fuch  a  Feudal  Pofleffion  as  may  be 
laid  as  Efplees  in  a  Writ  of  Right.  Cer- 
tain 
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tain  it  is,  that  if  a  Reverfion  be  depend- 
ing on  an  Eftate  for  Years,  the  Pofleffion 
of  the  Rent  is  a  Poffeflion  of  the  Land 
itfelf ;   and  the  Sifter  of  the  whole  Blood 
will    be   Heir  to    the  Brother;    and  the 
Brother  of  the  half  Blood,   that  is  Heir 
to  the  Father  that  made  the  Leafe,  will 
have  no  Title.     There  is  pojjejfio  fratris 
of  an   Advowfon  or  Rent,   after   a&ual 
Receipt  of  Rent  or  Prefentation   of  the 
Clerk  :    So  of  an  Ufe,    becaufe    Equity 
Co.  Lit.    followed  the  Rule  of  the  Common  Law. 
J4>  M-     So  of  a  Copyhold,  where  the  eldeft  Son 
2U  ep*     receives  the  Profits,  and  dies,  tho'  before 
Admittance. 

Afterwards  where  the  Feud  efcheated 
to    the   Lords  for   Felony  or   Want   of 
Heirs,  the  Lords  were  wont  to  reftore  the 
;  '.}&!        Feud  to  the  old  Family,  or  grant  it  out 
again  to  another  Family  ut  Feudum  anti~ 
mmm,  and  then  the  Defcents  were  formed 
in  fuch  new  Feud,  as  if  it  had  been  Feu- 
TJ^5&^f?uin  antiquum.     Hence  the  lineal  Succef- 
j^j£3X  fion,  or  Sticceflion  of  the  Father  was  to- 

tally excluded,  becaufe  no  Cafe  could 
happen  where  the  afcending  Line  could 
be  admitted  in  Feudis  ant  i  qui  s ;  for  the 
Father  took  before  the  Son,  under  the  firft 
Feudary  in  every  ancient  Feudal  Donati- 
on ;  and  all  above  fuch  Donation  were  ex- 
cluded, fo  that  in  no  fuch  Donations  could 
any  Father  claim  as  Heir  to  the  Son. 

And 
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And  this  Order  of  Defcent,  that  exclu-    ^f/4    ^ 
ded  the  Father,  was  the  rather  continued,  j£ZfitfJ*»~\ 
becaufe  the  Father  was  Guardian  to  the 
Son  ;    and  in  thofe  barbarous  Times  they 
would  not  truft  the  Father  with  any  Pro- 
fit  from  the  Death  of  his  own  Miie,  fo 
that  the  Father  was  totally  excluded.     T)e 
Fettd is  1 5  j  to  261.  But  a  Feud 
by  the  Son,  fhall  defcend  to  the 
to    whom   the  Father  may    be   Heir,    if 
the   Uncle  be  in  adtual  Poffeffion  of  fuch 
Feud;    becaufe  he  claims  it  then  as  Heir 
to    the    laft  Fcudary,    according   to   the 
Rule  before  eftablifhed,  fince  the  firft  Do- 
nation is   not  to   be   confidered,  but  the 
laft  Poffeffor.     But  if  the  Uncle  was  not 
in  a&ual  Poffeffion,  as  in  Cafe  of  a  Re-  -   *f^  jf? 
verfion   upon   a  Leafe  for  Life  made  of"*'.'  ^  ^tt^ 
the  Lands  by  the  Son,  the  Father  cannot      /t&*  , 
be  Heir,  becaufe  the  Son  was  laft  actually  /%.  %. 

feifed.     Otherwife  of  a  Reverfion  upon  a  1   -*     k    \ 
Leafe  for  Years,  for  the  Pofleffion  ot  the'    Y+  t#*  ~ 
Tenant  is  the  Poileffion  of  the  Uncle,   {tit 
ante).  %  ,    , 

If  a   Son  be  infeofted  with  Warrantv,  7<u 
and  the  Uncle  enters  into  the  Land  ar-  , 
ter  the  Death  of  the  Son,  and  dies,   it  is  foi  '^\l^~< . . 
doubted    whether   the    Father  fhall  take 
Benefit    of    fuch   Warranty,    where    the 
Uncle  hath  not,  as  it  were,  actually  pof- 
feffed  it  by  Voucher  or  Wanrantia  Char-  Co-  Lir. 
U.     Coke  excludes  the  Father,  as  not  re-  ™*J^£\ 
2  prefent-  u,  ul 
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preferring  the  Son,  with  whom  the  Con- 

{  ^^SZTKaft  was  made.     Hale  admits  him  ;  for, 

fince  the  Uncle  was  poifeifed  of  the  Land, 

.^  *    "  '        he  was  in  a&ual  Poffeflion  of  all  its  Ap- 

£)^    Pen^iccs. 

*2j£~rj  If  a  Man  purchafed  the  Teadtim  novum 
-*~ZS;1  JJ'*~*ut  ieuditm  antiquum^  and  died  without 
Iffue,  it  went  firft  to  the  Father's  Side, 
becauie  the  Lords  in  fuch  Feudal  Dona- 
tions were  prefumed  to  refpeft  the  Fa- 
ther's Side,  who  had  been  the  ancient 
Tenant  of  the  Manor.  For  when  it  was 
given  utFeudum  antiquum 3it  mud  be  pre- 
fumed to  be  meant  as  if  it  had  been  an  an- 
cient Feud  of  that  Manor,  therefore  it 
went  to  the  Father's  Side  in  infinitum  ^ 
before  it   could  go  to  any  of  the  Female 

li  ^r^^Blood'  If  thc  Father's  Male  Line  fail'd, 
Z&Vk  7*  went  to  the  Female  Blood  of  the  Fa- 
ther  j  for  the  Lords  were  prefumed  rather 
to  refpeft  the  Female  Blood  of  their  for- 
mer Tenants  in  the  Blood  of  the  Mother, 
who  was  newly  introduced  into  the  Family 
of  fuch  their  Feudary,  becaufe  the  Feud 

;  was  given  as  an  ancient  one,  and  by  Con- 
fequence  the  Blood  of  the  precedent  Te- 
nant was  preferred  to  any  other ;  but  the 
Blood  of  the  Father's  Mother  was  prefer- 
red to  the  Blood  of  his  Grandmother,  be- 
ing both  Female  Bloods,  and  both  coming 

sunder  the  Consideration   of  ancient  Te- 

nants,    the  nearer  Tenants    Blood    was 

I  preferred 
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preferred  to  the  more  remote.  But  if 
the  Father's  Side  wholly  failed,,  who  were 
prefumed  to  be  the  ancient  Tenants  of  the 
Manor,  then  the  Blood  of  the  Mother 
was  admitted,  fince  the  Lord  muft  be  pre- 
fumed to  introduce  the  Blood  of  the  Mo- 
ther, when  he  had  given  an  indefinite 
Right  of  Reprefentation  to  his  Feudary, 
and  there  was  none  of  the  ancient  Kindred 
on  the  Father's  Side  remaining  3-  for  then 
it  muft  be  fuppofed  his  Intention,  that  it 
fhould  defcend  as  if  it  had  been  a  ma-  \ 
ternal  Feud  ;  for  orherwife  he  would  have 
limited  it  to  the  Feudary  for  his  Life,  or 
to  the  Feudary  and  his  Ifliie,  after  the 
Manner  that  was  ufed  in  the  Limitation 
of  new  Feuds.  r       fcj 

Baftards,  or  Children  born  out  of  Wed-;  ■  !*%*&£' 
lock,  were  totally  excluded  from  all  feu-  £  "      5      z2s*: 
dal  Succeflion,   though  their  Parents  had^f^»^2S 
afterwards  intermarried,  becaufe  the  Lords 
would  not  be  ferved  by  any  Perfons  that 
had  that  Stain  on  their  Legitimation,  nor 
fufter  fuch  Immoralities   in   their  feveral    .   *  -  /^>  * 
Clans  j  tho'  the  Civil  Law  admitted  them  as    ihg£~*>~*  : 
Adopted  by  the  fubfequent  Marriage,  and  Grefr  !i- 
fo  the  Canon  Law,  becaufe  the  Matrimony  tinft^t 
wiped  off  the  precedent  Guilt. 
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:  aibap  entries* 

[&+j  T  71  7 HE N  any  Man  is  diffeifed,  the  Dif- 

^^'l^^VV    feifor  has  only  the  naked  Pofieffi- 

*    *~^'  r  on,  becaufe  the  Diffeifee  may  enter  and 

'       evift  him  5    but  again  ft  all  other  Perfons 

*—  t&*f*~f-  4zi  ^e  Difleifor  has  Right,  and  in  this  Re- 

^      "V*-'-  \     fpeft  only  can  be  laid  to  have  the  Right 
Z?W*n     -  ^of  Pofleflion;   for  in  Refpeft  to  the  Dif- 
.  feifee  he  has  no  Right  at  all.     But  when  a 

&J&»'*w     *     ^'^Defcent  is  caft,  the  Heir  of  the  Difleifor  has 
:  'ygzfxS*  Jius  pcjfejfiomsy  becaufe  the  Difleifee  can- 
's not  enter  upon  his  Poffeflion  and  evift  hirn, 
*V^-~  7  ^^'but  is  put  to  his  real  Aftion,  becaufe  the 

Freehold  is  caft  upon  the  Heir. 

-~fji  <   V^fc^>The  Notions  of  the  Law  do  make  this 

'^■v*'/r':~'i*7 Title  to  him,  that  there  may  be  a  Perfpn 

C  '*■;-'-•,        in  Being  to  do  the  Feudal  Duties,  to  fill 

^^y^iZX^'the  Poileffion.,  and  to  anfwer  the  Actions 

**bf  all  Perfons  whatever ;  and  iince  it  is 
^ — ,-     ^the    Law    that    gives    him    this   Right, 
fi$^2$£nd  obliges  him  to  thefe  Duties,  antece- 
TTyiCZ  -dent  to  any  Aft  of  his  own,  it  muft  de- 
TS*%:  >C*  CTend  fuch  Poffeflion  from  the  Aft  of  any 
'{rijpji  other  Perfon  whatever,  till  fuch  Poffeflion 
^^  }%-+**'    bc  evifted  by  Judgment,  which  being  alfo 

the  Act  of  Law,  may  deflroy  the  Heirs 
Title. 

In 
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:  Cafe  of  Fee-tail,  the  Poffeffion  L{t-  Sc*-*fei 

_n  upon  the  Heir  in  Tail,  there-  l*^*1/^^ 

fore  the  Law  conftrues  the  jus  pojfejjionis  ^^ff^^H 
to  be  in  him.  Z,  >L~n  M 

If  a  Diffeifor,  at  the  Time  of  his  Death4^g^^^ 
has  not  the  Freehold  in  him,  it  cannot  ^Tf^JX^^f^ 
caft  upon  his  Heir  ;  for  then  there  is  no  I    J^^1 
Danger  that  the  Freehold  fhould  want  a     ^'"~~ i**2"*^ 
Poffeffor  ;    therefore  the  Law  creates  no 
Title  to  fuch  Poffeffion  in  the  Heir  at  Law  > 
for    it   were  incongruous  that  the   Law 
fhould  fuppofe  the  Right  of  Poffeffion  in 
the  Heir,   when  the  Poffeffion  is  in  ano-  j+^  ^#1\Z3 
ther  at  the  Death  of  the  Anceftor.     The^^V'      f~ 
Law   will   not  afterwards  create  him    a>* 
new  Title,  in  Prejudice  of  the  Perfcn  that 
has  the  Right  of  Propriety.  t^hW- 

If  the  Diffeifor  therefore  makes  a  Lcafe//£fp.  ^j 
for  Life,  he  parts  with  the  Poffeffion,  and  «  ;-  rSrEl 
cannot  tranfmit  it  to  the  Heir,  fince  he  had/ 


ra         j 


defcends  to  the  Heir  in  Reverfion  but  the 
Right  of  the  Reverfion,  and  that  is  a 
Right  againft   all  other   Perfons  but  the  l/M-2J> 

Diffeifee.     For  fince  only  the  Right  de-^kr^L^ 
fcends,  the  Heir  can  be  in  no  better  Cafe 
than  the  Diffeifor  was  at  the  Time  of  his^ 
Death;   and  therefore  when  Tenant  forS/^***4* 
Life  dies,  he  has  only  the  naked  Poffeffi- 
on, as  the  Diffeifor  had  it.     But  if  the  Dif- 

C  2  feifor 


•  *>*-■ 


»    A  *i 


J 


! 


20  £>f  SDefcents  Vatyitty 

#j^°Jfe V>ifor  had  died  in  Poffefllon,  the  Law  for 
'  :^7^.T>'the  Reafon  aforefaid,  calling  the  PefTefli- 
C^-on  on  the  Heir,    makes  it  a  Right ;   for 
-""  *  "*  A"*7  ^that  is  properly  a   Right  which   a  Man 
I|k    ^^..'t-^^comes  to   by  the  Aft  of  the  Law  ->  and     ] 
^^yT»*;lince  the  Heir  in  fuch  Cafe  would  come 
^/fgf^/S         to  the  Polfeffion  by  the  Aft  of  the  Law, 
I  juTJ*"3  **~  v      it:  muft  be  called  a  Right  of  PolTeflion  ,•     1 
J  ,    ■    ,    and  it  could  not  be  a  Right  of  Poffeffion,  if     I 

+^/£^W%&hc  could  not  defend  it  againft  all  Aggref-      j 
*JU  ^ift^^ ^^fors  :    Therefore  in  fuch  Cafe  the  Right      I 
^tfM.Jri***        of  Entry  is  taken  away  from  all  others;      ] 

and  hence  the  Diftinftion  came  to  be  made 
between  jus  poffejfionis  and  jus  proprk-     j 

^^X^^r^t^  A    fecond   Reafon    why    the  Defcent     1 
^    U*«jK       'creates  a   Right  of  Poffeflion  is.  becaufe 
**~ii 232^*'y^he  Difieifee  has  not  claimed,  during  the 

^^fr?r.Life  of  the  Diffeifor,   and  the  Right  of 
t  »~*j~*  S*PoJ[effion  is  prefumed    to  be  derelict,   if 

"~~  — -^      ,   t^e  party  ceafes  to  claim  it,  till  the  Law      ] 

*i 4fc^^~^;^/or  the  necelfary  Caufes  before  mentioned      ] 
'^X/*S^^^s  obliged  to  caft  it  upon  another ;  but  the 
^  .du~*  *  ***~^Rjght  of  Propriety  is  not  prefumed  to  be 

derelict,  till  theTime  allow'd  for  the  Limita- 
fl  tion  of  thofe  Actions  be  expired.     So  that 

Coke  fays,  Anciently  a  Feoffee  that  came  in 
by  Title,  though  by  his  own  Aft,  after  a 
Year  and  a  Day,  had  a  Right  of  Poffef- 
lion. j 
•  y±F>$t^f       ^  t^lil^  ^ca^on  w^y  Defcent  gives  a       ' 


^Jg^^^t^S^jp^  originat^ 


v~\  '•  '    '         7/ 
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the  Relief  was  in  Nature  of  a  new  Pur-  speim.  1 
chafe  upon  every  Defcent;  for  then  it  did    cu  ' 5I> 
again  fall  into  the  Lord's  Hands,  till  it  was 
relieved  out  of  his  Hands  by  fuch  Pay- 
ment. 

Now   for  fuch   Payment  they  immedi-  /r/^r^^ 
ately  diftrained  upon  the  Poffeflion  as  foon  Sh^^pfa 


^U^ 


vU>^ 


>t^\ 


fetiL 


as  ever  the  Defcent  was  caft;  fo  that  the  '^<M^  L£i 
Heir  was  forced  upon  fuch  Payment,  m^lUfZ^?^ — 
Prefervation    of   his    Stock    left    on   the^LvS  fa  ^ 
Ground  by  his  Anceftor;  and  being  forced^  4;    v^8. 
upon  this  Purchafe,  it  is  fit  he  fhould  eh-jq^  Uwm^T 
joy  the  Right  of  Poifeffion.     But  where  a  , ,    ^J^^4^. 
Diffeifor  makes  a  Leafe  for  Life,  and  dies,;^*/^' 
and  the  Reverfion   defcends  on  the  Son,  *L&  i  ***%  ' 
if  he  enters  after  the  Death  of   Tenant'  \Zj  \'.~'hJI 
for  Life,  he  fhall  pay  a  Relief;    and  yet^JJ^^^'^^ 


fuch  a  Defcent  flhall  not  take  away  an  En-\~  £*  f* 
try,  becaufe  it  was  his  own  Fault  he  en-  '\J^Sfilj^ 
tered  and  flocked  the  Land  himfelf,  and^^^^JyiSi 
made  himfelf  fubje&  to  the  Relief;    for  *~*^- 
then  the  Buyer  muft  beware,  and  take  the 
Title   in  the  Condition  it  was  in  at  the 
Death  of  the  Anceftor.  * 

Fourthly,    The  Right  of .  Poffeffion  ^£k^S? 
eotten  by  the  Defcent,  that  it  may  be  an  ~>% :  ^f^^j 
Encouragement  to  the  Tenant  to  be  boldfc*3^*^ 
in  War  ;    for  that  none  can  enter  and  dif-  ^^fe^f. 
poffefs  his  Children  of  the  Eftate  wbereof6w£ 


^m*A 


'U+  M^ 


he  dies  poffelfed  ;    but  if  another  doth  the  ^*i^JL  'Jfcjk 
Duties  of  the  Feud  at  his  Death,  then  &stJ&ftp£^£*\ 


"^ff 
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is  not  Reafon  that  fuch  a  Defcent  fhould 
give  a  Right  of  Pofleffion  to  his  Heir. 
Lit.  Sea.       The   Efcheat  doth  not  take  away  the 

?UJuStffiJ'h*fintry>   becaufe,  though  in  Reaped:  of  a 
2*fc*~z  v^/^r-ptr anger's  Trtecipe,  the  Law  doth  caft  the 

reehold  upon  the  Lord,  antecedent  to  his 

^  7jJ^*&&f>}*rn  ^^  >  yet  t'ie  Lord  need  not  enter  to 

^'v^J^^fj^iake  the  Profits  and  to  do  the  Duties,  as 

fe  ***"&*  ^xfethe  Heir  is  obliged  to  do,  but  the  Lord 

^Huay  take  the  Diffeifee  as  his  lawful  Te- 

nant.     And  it  is  plain  tha^  the  Law  doth 

^^y^iv^ot  caft  the  Freehold   upon  the  Lord  in 

uhf-lthe  fame  Manner  as  it  doth  upon  the  Heir, 

*«**fF  Lu^4^cm^c  ine  ^ord  1S  obliged  to  anfwer  the 
.^^^^^^-vI^^ti^^^Feudal  Duties  to  the  Lord  Paramount,  in 

|t^^^  w^Refpeft   of  his    Seigniofy,    whether  this 
Mjt*»  /ES^Pofleflion  was  caft  on  him  or  not ;  fo  that 
r  ^X^*  jn  ^\s  Qafe  there  could  be  no  Failure  of 

Duty,  though  the  Lord  doth  not  enter. 

In  the  Cafe  of  a  Feoffment  upon  Con- 
dition, there  is  no  Diftin&ion  between  the 
Right  of  Poffeffion  and  the  Right  of  Pro- 
priety, but  both  Rights  are  in  the  Feoffee 
11  the  Condition  broken,  and  Entry  for 
iich  Breach ;  and  afterwards  both  Rights 
;^^Hf0^xt  in  the  Feoffor ;  therefore  the  Defcent 
*~-~  7  /^yT'doth  not  take  away  the  Entry,  fince  the 

Poffellion   and  the   Propriety  defcends   in 
Mhe  fame  Manner ;  viz.  under  the  Condi- 

M  ■* 

.  -  rion  that  it  was  at  firft  granted  •  and  the 
PoffefTion  is  not  caft  upon  the  Heir  while 
the  Propriety  is  in  fome  Body  elfe,  as  in 

the 


2.  Inft. 

2,86. 

Lit.Se£h 
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the  former  Cafes  ;   and  it  is  the  Defcent 

of  a  naked  PofTellion  to  an  Heir  at  Law, 

that  forms   a  jus  poffejfionis,   diftindt  and 

abftra&ed  from  the  jus  proprietatis.     But 

here  both  Rights  are  united  at  the  Time 

of  the    Defcent  j    and  if  the   Feoffor  in*  ,v  ' 

this  Cafe  could  not  affert  his  Claim   by 

an  Entry,  he  could  have  no  Remedy,  either 

for  his  jus  poffejjionis  or  jus  proprietatisy  -Jr 

which   are  not  here  feparate  or  diftindt ; 

for   till   he  enters  to  take  Advantage  of 

the  Breach  of  the  Condition,  both  Rights' 

are  in  the  Feoffee,  becaufe  the  Solemnity 

of   the   Feoffment  cannot  be   determined 

but  by   an  A&  of  equal  Notoriety  ;  and 

becaufe  the  PoffefTion  and  Right  are  not 

here  feparate  or  diftintt,  it  is  called  by  a 

different   Name  5  viz*  not  a  Right,  but  a 

Title  of  Entry. 

The  Law  doth  not  caft  Dower  upon  Lit.  Sea. 
the  Wife,  but  fhe  takes  it  by  her  own  593-  4- 
Aft  :  but  when  fhe  is  endowed,  fhe  is 
in  from  the  Death  of  her  Husband  ; 
therefore  fhe  has  only  the  naked  PoffefTion 
her  Husband  had,  not  any  jus  poffejfio- 
nis  at  all;  fince  it  was  not  of  abfolute 
NecefTity  fhe  fhpuld  claim  her  Dower; 
but  it  is  of  abfolute  NecefTity  that  the  Law 
doth  caft  the  Freehold  upon  the  Heir. 
Now  by  the  Endowment  the  PoffefTion 
is  avoided  that  the  Law  caft  upon  the 
Heir,  becaufe  flie,  as  is  faid,  is  in  from 

C  4  the 
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the  Death  of  her  Husband,  and  by  Con- 

fequence  there  is  no  Right  of  PoflefTion, 

s&s'  to  this  third  Part  acquired  to  the  Heir  at 

Law  ;    fince  the  Law  doth  not  place  him 

in   fuch  Third,    after  the   Death  of  the 

1  Father  ;  and  though  the  Reverfion  belongs 

■  to  him,  after  the   Death  of  the  Mother, 

yet   that   is    only  the  Reverfion   of  that 
which  the  Mother  pofleffed,  which  was  a 
|  naked  Pofleffion  $  and  fo  he  has  herein  no 

I  Right  of  PoiTeflion  at  all. 

U  Lit.  Sea.       Where  the  DifTeifor  infeoffs  the  Father, 

S95'         it  is  prefumed  to  be  done  in  order  after- 
wards to  come  in  by  Defcent,  and  the  Act 
?M''  of  Law   fhall  not  give   Sanction  to  the 

I  Wrong  of  the  Party ;  nor  fhall  any  Man 

I  by   his  own   Wrong,  however  cunningly 

contrived,   give  to'  himfelf  a  Right  $    for 
I  when  the  Heir,  by  the  Defcent,  gains  a 

jus  poffejfionisj  he  is  fuppofed  Innocent  of 
I  *      the  Wrong  of  his  Anceftor;  but  here  he 

f     "  is  Partner  of  the  Guilt. 

llL/    j-rfLir.  Seft.       When  a  younger  Brother  enters  in  this 
396.  7.      Cafe,  he  does  not  enter  to  get  a  PoiTeflion 
^/LdiftincT:  from  that  of  the   elder   Brother, 
but  to  preferve  the  PofTeiTions  of  the  Fa- 
ther  in   the  Family,   that  no  Body  elfe 
1  J!      '         e         abates.     For  fince  this  is  the  moft  chari- 
table  Interpretation  that  can  be  made  of 
this  Action,   and  by  fuch  a  Conftru&ion 
I  $     *  it  is  juft  and  rightful,  the  Law  fhall  not 

.   .   ■•*.  intend  it  to  be  a  wrongful  Ad  or  Differ 

fin, 


s 
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fin,  and  by  Coafequence  the  Pofleflion 
of  the  younger  Brother  becomes  that 
of    the     elder    Brother  :     And    then     if  f 

there    be   not    a    Pofleflion    diftindt    and 
feparated   from   the   Right,    the   Defcent 
,  cannot  make  a  Ri^ht  of  Pofleflion  diftinft  ,    . 
from  the  Right  of  Propriety  ;  for  it  were 
incongruous   that  the  Anceftor  fliould  be  ,^£^Z 

conftrued  to  poflefs  in  Another's  Right,  in 
order  to  do  no  Injury,  and  the  Heir  fliould 
be  conftrued  to  poflefs  in  his  own  Right, 
in  order  to  do  Injuftice  to  the  elder  Bro- 


■ 
ther.      Befides,    no  Laches  can   be  impu- 

ted  to  the  elder  Brother,  fince  the  Younger 
entered  and  poflefled  for  him.  But  if  the  A  7 
younger  Brother  in  this  Cafe  had  made  a 
Feoffment  in  Fee,  and  the  Feoffee  had  ,  , 
died  feifed,  this  Defcent  had  taken  away 
the  Entry,  becaufe  then  the  younger  Bro- 
ther could  not  be  interpreted  to  enter  to 
preferve  the  Eftate  of  the  Elder,  but  in  b 

order  to   make  the  Advantage  of  it  for  Co  Lit 
himfelf.     So   in  the  Cafe  Lift,   puts,    If  fo.  242. 
the  elder  Brother  had  entered,  then  if  the 
younger  had  entered  upon  him,  this  had  ,  v:^ 

been  in  Deftru&ion  of  the  elder  Brother's  — *  tT    \ 


Pofleflion,  and  therefore  the  younger  gets    jS^jT 

a  Pofleflion  diftind:  from  that  of  the  eider        «.  k     J     *~ 

Brother,  and  his  Heir  a  diftind  Right  of  £  f£ 

Poifeflion,  and  it  is  the  Laches  of  the  el-  t&fl$%/A   ~Z 

der  Brother,  that  he  did  not  enter  to  re- 

ftore  his  Pofleflion. 

If 
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<*k-        Lit.  Sc£h       If  one  Coparcener  enters  into  the  Whole, 
fc        ?*  V-j^it  is  only  in  Prefervation  of  the  Eftate  of 

^5       !     $W  the  otiier  >   but  if  &e  diffeifeth  the  other 

-after  her  Entry,  there  fhe  gets  a  Poffeffion 
~j  ***diftin<S  from  that  of  her  Sifter,   and  the 
Ci  r>  JT^Xi.  Defcent  will  take  away  the  Entry,  caafa 

qua  fupra. 

I^/Lit.  Sea.       The  IflTue  of  the  Baftard  Eigne  not  on- 

4*  n^l?9-  p°-  Jy   gains   a  Right  of    PofTeflion,   but    a 

»    " \ ',   ,u  ^  .  Right  of  Propriety  by  the  Enjoyment  of 

^C^    '.'■■    ^is  Anceftor.     Such  Iffue  are  held  Legiti- 

°%4  *&rmated  by  the  Civil  Law,  becaufe  they  are 

:  W^^  adopted  by  the  Marriage  of  the  Mother. 

f+*r         „  So  by  the  Canon  Law,  becaufe  the  ma- 

yy'      trimoniwn  fiibfequens  tollit  reamm  prece- 

i  t^JT     \*f  dens  j  but  by  the  Feudal  Law  they  were 

; ,  excluded,  becaufe  fuch  a  Stain  was  thought 

i&ijto  continue  from  the  Crime  of  the   Pa- 

*/       rents,  that  they  could  not  do  the  Feudal 

Service  with  Honour  to  the  Feudal  Lords : 

yCti:***       :  .  therefore   they   were    anciently   excluded 

niji  nominatim  ad  Feitda  legitimantur. 
^^J^'h^f  ^ut  by  our  Law,  if  they  had  an  uninter- 
^^Z^r  rupted  Enjoyment  during  Life,   the  Iflue 

*  for  ever  inherited  $  for  fince  there  was  no 


JUtdS  Ajf  Obje&ion  to  their  Legitimation,  during  their 

j    I  *  Lives,  the   perfonal  Defeft  muft  die  with 

■-.,*—  ~  .  their  Perfon,  in  as  much  as  it  were  Inhu- 

^  ^f^i^mamty  to  throw  Reproach  on  them  after 

,*— «their  Deceafe;  and  having  done  the  Feu- 

li^dal   Duties  without  Objeftion,    the    Qb~ 

ijL*  f^e&ion  comes  too  late  when  the  perfonal 

*?  * ;    Z  *        Diftio- 


J 


f        r»     I 
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Difhonour  ceafes,  and  to  the  next  Perfon 

In  Pofleflion  no  Reproach  can  arife.  h  fif?  . 

If  Baftards  could  be  any  where  alledg- 
ed  in  the  Pedigree  after  the  Deceale  of 
the  Parties,  there  would  be  no  End  of  Con-  *    ^ 

tendon  concerning  them,  and  Genealogies 
would   be  rendered   perfectly   uncertain  ; 
for  there  being  no  eftablifhed  Rcgiftry  of 
Genealogies  in  the  Feudal,  as  was  in  the 
Jewifl)    Law,    they   conceived   that  the        r        . 
greateft  Evidence,  that  could  be  of  the  Le-#  ^t^-*  f:  * 
gitimation  of  the  Anceftor,   was  the   un-        ,     -Ui^'j^ 
interrupted  Enjoyment,  and  the  Carrying 
the   fame   by  Conrfe  of  Defcent  to  the  ' 
Iffue.     Hence  they  would  not  fuffer  this  .    £ 

Rule  by  any  Means  to  be  lhaken,  leaft  all 
Defcents  fhould  be  rendered   precarious  ,•  £ 

but   if  any  Part  of  the  Rule  fails,  thmfirffc      *>M 
the  Right  of  Poffeifion  is  only  gotten  by 
fuch  Defcent,  and  not  the  Right  of  Pro-  \ ,  .  ' 

prietyj  as  if  the  Poffeifion  be  once  inter-  ' 
rupted    by   the   Mulier,    if  the    Baftard  '  ,:^L 

Eigne  re-enters,  this   only  gets  the  Pof-        *     tA -^ 
fefhon,  and  by  fuch  Defcent  the  Iffue  only  '***'"     ' 

acquires  a  jus  poffejTionis.  ' 

So  if  the  Baftard  Eigne  leaves  a  Child  , 
in  Ventre  fa  mere,  this  fliall  not  inherit ;    ,  ^     • 
for  though  there  the  Anceftor  had  an  un-rt^  ^  X 

interrupted    PofleiTion,   yet  there   was  no '  *T  ■-. **<!** 
Defcent. 

But  if  the  Mulier  abates,   the  IlTue  of 
Baftard  Eigne  hath  both  Right  of  PoiTef- 

fion 
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iion  and  Right  of  Propriety,   becaufe  of 
****  "*&l    ^  an  uninterrupted    Poffeilion,   and  Defcent 
*..  \' *"    I    compleat,  the  Law  cafting  the  Freehold 
C&  Z£,    .  on  the  IfTue,  before  his  Entry,  or  before 
the  Mulier  can  abate.     Nay,  this  Rule  is 
....  ^preferred  to  the  Privilege  of  Infancy,  fo 
J7/7that  if  the  Mulier  were  an  Infant,  yet  the 
Defcent  of  the  IfTue  of  the  Baftard  Eigne 
,   fhould   bar  fuch  Infant,  becaufe  it  is  by 
^i^'l^Sthe  Laws  of  Defcents  that  the  Infant  him- 
f^£.  felf  inherits ;   and  he  himfelf   could  not 

claim,  but  by  fuppofing  that  uninterrupted 
Poflelfion  of  his  Anceftors,  and  the  confe- 
quent  Defcent  gives  him  a  Right.     But  if 
the   Perfon    in  the  principal  Cafe    were 
not  legitimated,  by  the  Ecclefiaftical  Law, 
his  Entry  gives  him  no  Title,  but  as  ano- 
ther Dineifor  $  for  he  is  an  abfolute  Stran- 
ger by  all  Laws,  and  reputed  nullius  fi- 
lms. 
Lit.  Sea.       As  to  Infants,  Feme  Coverts,  Perfons 
402.  5.  4.  nou  Compos^  the  Defcent  to  the  Heir  of 
405*  6°     the  DifTeifor   doth  not   take  away  their 
Entry,   becaufe   the  Infants,  (jyc.    had  a 
'  .  *  ;  Right  of  PofTeffion,  and  the  A<ft  of  Law 
1  '     cannot  take  away  that  Right,   fince    no 

r*w^J**Laches   can  be  imputed  to  them  ;    fince 
«-^~-their  Negligence  is  not  culpable,  it  were 
^       ;^iS3tunjuft  to  make  Market  of  their  Titles; 
^"and  therefore  the  Lord,   when  he  takes  a 
Relief,    is  not  fuppofed  to  transfer  any 


yus  poffejfionis  to  the  Heir  of  the  DifTeifor, 
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fince  the  Feud  is  not  fuppofed,  by  Negli-  I 

gence  and  Want  of  a  Tenant,  to  fall  into  I 

his  Hand,  and  from  thence  to  be  relieved  I 

to  the  Heir  of  the  Difleifor,   who  hath  I 

Title  thereunto,  fince  if  that  were  Doc-  "    I 

trine,  a  Negligence  were  fuppofed  in  thefe 
uncapable   Perfons,   which  the  Law  doth  I 

not  allow. 

But  the  non  Compos  in  this  Cafe  cannot 
alledge  the  Difability  in  himfelf,  becaufe      *  ;*:  j 

he  cannot  be  fuppofed  Confcious  of  it ,-  7T  X  J^     f 
nor  is  he  allowed  ever  at  any  Time  to  I 

alledge  it :  For  when  he  is  once  non  Com-  1 

pos,  there  is  no  certain  Time  when  he 
can  be  adjudged  to  recover  that  Difabili-  1 

ty,  unlefs  where  he  is  legally  Committed,  I 

and  then  the  Afts  during  his  Lunacy  will  m 

be  fet  afide  and  difcharged,  and  afterwards  I 

the  CommifTion  fuperfeded  ;  for  in  no 
other  way  can  the  non  Compos  be  lega41y 
reftored  to  his  Right,  and  to  his  Capacity  I 

of  a&ing. 

If   an   Infant  dineifes,  this   only  gives  Lit.  sc&;  rrj 
him  a  naked  Poffeflion;  for  he  has  no  Pri-  4°^  8* 
vilege  to  do  Wrong ;  and  if  he  alien  in 
Fee,  his  Alienation   is  voidable.     If  the 
Alienee  dies  feifed,  he  may  enter  ;  for  tho' 
the   Defcent  gives  a  Right  of    PoflfeiTion  \ 
againft  the  Difleifee,  yet  it  gains  no  Right 
from  the  Infant.     If  then  the  Infant  re- 
covers, he  is  a  Diileifor  as  he  was  before, 
and  being  only  in  his  former  Eflate,  he  has  \ 
i  no*- 


» 
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no  Right  of  Poflcffion  againfl:  the  Dif- 
fcifce. 
Lit.  Sea        If  a  Diffeifor,  that  has  only  a  Right  of 
409.  Poffeffion,    makes  a  Feoffment  in  Fee  on 

Condition,  and  the  Feoffee  dies  feifed,  this 
gains  a  Right  of  Poffeffion  to  the  Heir 
of  the  Feofiee.  But  if  the  Condition  be 
broken,    and  the   Feoffor  enters,   he  de- 

IS^^ftroys  the  Eftate>  and  the  Ri§ht  of  Pof~ 
'"  feffion  annexed  to  it  -y  and  he  being  only  a 

/^^XSDiffeifor,  is  in  his  old  Eftate,  which  is  a 
ifM*        naked  Poffeffion,    without   any   Right  at 

all. 
Lit.  Sea.  A  Civil  Death,  fuch  as  that  of  entering 
4l°-  into  Religion,  doth  not  take  away  an  En- 
try ;  for  this  teems  to  be  the  voluntary  Aft 
of  the  Anceftor,  or  rather  a  Contrivance 
between  Anceftor  and  Heir,  to  acquire  the 

Right  of  Poffeffion  :  and  a  Man  that  hath 

<d  3 

done  Wrong,  fhall  not  by   his  own  Ad 
acquire  to  himfelf  a  Right. 
Lit.  Sea        A  Leafe  is  a  Covenant  real,  that  binds 
411*       .the  Poffeffion  of  Lands  into  whofe  Hands 
'Sy^'Jtf  \  foever  afterwards  they  come,  if  the  Lands 
;1fe7^v^be  not  evicted  by  a  fuperiour  Title;  but 
the  Termor  has  not  the  Freehold  in  him. 
but   holds  the  PoiTeffion  as  Bailiff,  of  the 
"Freeholder,  nomine  alieno^  by  Virtue  of  the 
,  Obligation   of  the  Covenant.     Therefore 
"if  fuch  Termor  be  oufted,  and  the  Free- 
^>;holder  diffeifed,  the  Diffeifor  has  the  na- 
ked Poffeffion  bound  by  the   Covenant  ; 
■<       '  '        1  and 
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and  if  afterwards  a  Defcent  be  caft,  the 
Heir  of  the  Dilfeifor.  has  the  Right  of 
Poffeffion,  bound  alfo  by  the  Covenant  ^ 
for  the  Heir  of  the  Dilfeifor  has  on- 
ly the  Right  of  Poffeffion  which  was  in 
the  Diffeifee,  and  that  was  bound  by  that  ,-„~. 
Covenant,  and  therefore  it  muft  be  bound  *  r 
by  the  fame  Covenant  in  the  Hands  of  the 
Heir  of  the  Diifeifor ;  and  were  it  other- 
wife,  the  Right  of  the  Termor  would  be 
entirely  deftroyed ;  for  he  cannot  have  a 
Right  of  Poffeffion  diftinft  from  the  Right  T 

of  Propriety.  .  j^ 

Now  then  if  Termor  enters  before  the  :<  v«*^W^#§ 
Defcent,  he  revefts  the  Freehold  in  the  * 
Diffeifee,  who  has  the  Right  of  Poffeffi- 
on ;   but  if  he  enters  after  the  Defcent,        \^Z>  ^  u  • 
then   he  can  only  hold  in  the  Name  of 
the  Freeholder  who  has  the  prefent  Right^v^  .  \?% 
of  PoffeiTion,  which   is  the  Heir  of  the 
Diffeifor. 

In  the  Times  of  domeftick  Wars,  when  Lit.  Sea. 
the  Courts  of  Juftice  are  not  open,  the  41  *• 
Defcent  gives  no  Right  of  Poffeffion,  tho'  $£%* 
the  Diffeifin  was  done  in  Time  of  Peace,     pr" 
For  it  were  in  vain  for  a  Diffeifee  to  ex-   "~     j,ufurt 
ert   his   Right  of   Poffeffion,    when    the^JrZfj  *Jf 
Courts  of  Juftice  are  not  open  ;   nor  can 
there   be  any  fuch  Thing  as  the  A<S  of  fc    *•*-*■-„ 
Law  to  give  a  Right  of  Poffeffion,  when 
the  Law  itfelf  is  filent ;  but  in  Times  of  V  iS*x 
foreign  War,  when  there  is  Juftice  and    *y  5 


•f& 
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Peace 
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Peace   at  Home,  a  Defcent  will  give  a 
Right  of  PofleiTion  ;    for  to    encourage 
Enterprizes  in  fuch  War  was  fuch  Privi- 
lege given  to  the  Heir  of  the  Difleilor. 
:Ut.  Sea.       A  Succeflion  doth  not  give  a  Right  of 
^413-         Pofleffion3  as  a  Defcent  doth ;   for  a  Sue- 
\       /    ■  .  . Jceflbr  is  in  by  his  own  Aft ;  for  it  is  by  his 
^£rr  i         own  concurrent  Ad  that  he  comes  to  be 
enftalled  into  the  Rights  of  his  Predeceflbr, 
and  therefore  he  can  have  no  more  than 
he  had ;    but  fince  the  PredecefTor  had  a 


7 

■ 


Uynaked  PofleiTion,  and  not  the  jus  pojfej/lo- 
1 7  s'*~t  v?si  thz  Succeflor  can  have  no  more.     Be- 

Co.  Lir.     ^^  t^ie  Succeflor  pays  no  Relief,  unlefs 
h+*  ^       84.        :  by  Grant  or  Prefcription  :  For  Ecclefiafti* 
j :  cal  Lands  were  not  relieved  into  the  Hands 

of  the  Lord  for  want  of  a  Tenant,  being 
given  in  Free  Alms,  or  to  do  Service  by 
Proxy  -y  and  iince  the  Lands  are  not  re- 
lieved into  the  Hands  of  the  Succeflor  for 
a  Confederation  paid,  he  doth  not  acquire 
a  Right  of  PofleiTion.  Befides,  there  is 
Mio  Reafon  to  encourage  the  Predeceflbr 
$*jt*$to  dare  m  War,  who  either  went  not  at 
t~  I  /-  all,  or  elfe  by  Proxy  ;  and  therefore  no 
;?yT^f*Reafon  fuch  Succeflion  fhould  get  a  Right 
-  )  fXh         of  PofTeflion. 
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IF  a  Man  be  diffeifed,  and  the  Difleifor 
die  in  peaceable  Poiieffion,  immediately 
after  fuch  Diffeifin  the  Heir  acquires  jus 
pojjeffwnis^  if  the  DifTeifee  fuftered  the 
Ancefior  quietly  to  enjoy  j  for  then  the 
prefumptive  Right  is  in  the  Heir  ,-  but  if 
the  Diifeifee  has  re-entered  within  a  Year 
and  a  Day  before  fuch  Defcenf,  then  the 
Heir  doth  not  acquire  the  jits  poffejjioms. 
Firft,  becaufe  there  is  no  Laches  in  the 
DifTeifee.,  and  the  Aft  of  Law  would  do 
Wrong  and  Injury  (which  it  cannot  do) 
if  it  fhould  alter  the  Right  when  the  Dif- 
fei^ee  has  done  what  in  him  lay,  to  con- 
tinue the  Right  of  Poffeffion.  Secondly, 
Becaufe  there  is  no  Prefumption  that  the 
Difleifor  had  Right,  if  the  Difleifee  con- 
tinue the  Claim  -y  for  the  Law  cannot  pre- 
fume  the  Right  of  Poffeffion  to  be  dere- 
lift,  contrary  to  the  manifeft  Aft  of  the 
Diifeifee.  Thirdly,  The  Lord  ought  not 
to  take  the  Heir  for  his  Tenant  ;  and 
there  is  fufficient  Warning  for  the  Ancefior 
in  his  Life-time  not  to  do  the  Voluntary 
Service,  nor  for  the  Heir  after  his  Deceafe 
to  pay  the  Relief. 

If  the  Vaffal  renounces  the  Fetid,  this  Lit.  $-&^£5 
is  a  Caufe  of  Forfeiture  by  the  old  Feu- 
dal Law,  becaufe  it  was  faying  they  would    —  4*/^  ># 
not  do  the  Feudal  Services  that  were  the  ^f  ^£&*1 

D  per- 
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^J*'i^^^^perpetual  Confideration  for  fuch   PofTefli- 

^2^A**~/on>  nor  keep  within  thofe  Reftri&ions  re- 

f*~  quired  by  the  Feudal  Contract,  which  were 

Digcft.      the  original  Defign  of  the  Gift.     Vnffhl- 

Tcll-d"  h'<  hts ^  ft  Feudum  vel  Feitdi  partem  nut  Feu- 

fo.  523.  '  di  condittonem  ex  cert  a  [dentin  inficiatur-y 

Cr  inde  conviUus  ftierit  eo  quod  nbnega- 

vit  Feudum  eju[q->  couditionem^  expoliabi- 

tur.     But  when  DiflrefTes  were  invented, 

''!3ff  >    then  the  Land  itfelf  was   not   feifed  for 


Negledt  of  Services,  becaufe  they  had  this 

*%  ~~  ^Method  of   Compulfion.     But  if  Tenant 

*'^a jUfor  Life  had  aliened  in  Fee,   1 

*    '^Jfno  Redrefs  but  by  a  Seifure  of 


there  was 

the  Land 

rf^u^"*  ^g/itfelf ;   and  therefore  this  Caufe  of  Forfei- 

^D^^fturc  in  our  Law  was  retrained  in  the  Alie- 


nation  of  Tenant  for  Life. 


If  Tenant  for  Life  makes  a  Feoffment, 
his  Oath  of  Fidelity  to  the  Reverfioner, 


gl*y  or  levies  a  Fine,  it  is  palpably  contrary  to 

f^*'"! •*  7^Z^^S  Oath  of  Fidelity  to  the  Reverfioner, 
^     '  "  ,and  therefore  that  is  a  plain  Renunciati- 

on of  the  Feud.     So  in  the  Cafe  of  the 
/Remainder,  the  Eftate  for  Life  is  drown- 
'      ~~ vWed  in  the  Fee  ;  therefore  the  Eftate  for  Life 
is  renounced,    and  the  Remainder  com- 
^mences.     So  if  Tenant  for  Life  of  a  Rent 
it^^LrJevies  a  Fine,  this  is  a   Forfeiture  ;    for 
though  the  Fine  being  of  a  Rent,  pafTes 
no  more  than  it  lawfully  may ;  yet  being 
#*  J/a  publick  and  folemn  Renunciation  of  the 

,  Inflate  for  Life  in  a  Court  of  Record,  it  is 
"within  the  Reafon  of  the  Law,   and  a- 
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-"•*-  mounts 


£>f  cottttnttai  Clat'ro* 

mounts  to  a  Forfeiture,  and  the  Remain- 
der Man  anciently  was  to  claim  within 
the  Year. 

The  Entry  is  the  fame  Thing  as  the  Lit. 
Vendkatio  or  Cahmnia  in  the  Civil  or  4*7 
Feudal  Law  $  and  this  Entry  was  of 
equal  Solemnity  with  the  Feoffment:  For 
as  the  Feoffment  was  anciently  made  on 
the  Land  coram  paribus^  who  fubfcribed 
the  Feudal  Inftrument  in  the  Has  Tefti- 
lus  'y  fo  it  feems  the  Entry  was  made  up- 
on the  Land,   and  afterwards  the  Claim 


3$ 


sea, 


4f*+~*r 


was  recorded  in  the  Lord's  Court,  and 
hence  called  Clameum^  or  Cahmniam  ap- 
ponere  vel  advocare.  Vid.  Digeft.  Feud. 
lib.  2.  tit.  8. 


yr^^ 


SVtf  t  uil*y*Lj) 


But  afterwards  they  allowed  the  Feoff-  $hZj[  .-.< 
ment  to  be  good,  though  it  was  attefted  %**™£^ 


per  extraneos^    and  not  coram  paribus  ^**hv£i 
and  the  Entry  was  allowed  to  be  good,*^> 
if  made  upon  the  Land,  though  it  were 
not    recorded   coram  paribus ;    but  the 


*•>-*■' 


Manner  of  recording  the  Claims  of  Li-**^ 
berties  before  the  Juftices  in  Eyre  remain- 
ed long  after,  as  appears  by  the  Regifter, 
19.  b.  which  feems  to  be  a  Continuance  of 
the   ancient   Practice.     See   Spehn.  Gkjjl      , 
tit.  Cahmnia^  fo.  97.  but  when  the  Feoft-  )upi 
ments  were  not  attefted  by  the  pares,  yet  }  ^r. 
they  were  attefted  and  tried  by  the  pares$  \^^Tf 
Comitates ;  and  therefore  if  the  Land  lay  **£#>£ 
in  two   Counties,  there  muft  be   Livery 
in  each  of  them ;    So  if  the  Land  lies  in 


. 


s:  v  ;-*-•- 


*.+** 


A 


id 


•i  ^.At^ri^  fAd^^ 


(04 


Zm^A 


D  2 


two 


36 


$)f  conttnuai  Clat'm, 


.7- 


■•>4:' 


two  Counties,  the  Entry  muft  be  in  each, 

*^$^^*£^ecaufe  the  Atteftation   of  both  Fa&s,  if 

&&*"'  controverted,  muft  be  by  the  pares  Comi- 

tatus. 
j  ]  Lit.  Sea.       Livery  within  View,  and  Emry  after- 
/5i?v> £2i  wards,  is  equal  to  a  Livery  on  the  Land 
-*~P^^^itfelf;  and  if  a  Man  cannot  enter  for  fear  of 
^^SliOutrage,  yet  it  is  good;  fo  alfo  is  a  Claim 
w  &ZX*  r^rwithin  View  good,  when  a  Man  fears  to 
Jfc  £$»E^^enter  $  for  in  both  Cafes  a  Man  ought  to 
r£jffiiy  2^^?a^e  Pofleffion  where  he  can,  becaufe  it  is 
.^£the  Change  of  Pofleffion  makes  the  Noto- 
&f}  '-hkxy  in  both  Cafes.     But  if  the  Difleifor 
:    .  ^  menace  War  to  the  Perfon  that  hath  Right, 

* "*     '/Jfcr  juJt  off**"  ^ 

then  the  Law,  which  doth  not  compel  to 
Jt  t+r~**'  *~^mpoflibilities ,   allows  him   to  make   his 
^jJXP^^^Claim  as  near  the  Land  as  he  durft  come. 
|V^*:Lit.Sea.       The    Notion  of   the  Laches,    in  not 
421. 2. 5.  cluing  for  a  Year  and  a  Day,  is  taken 
;|^v^^/^.  out  of  the  Feudal  LaWj  fo  is  the  exprefs 
j^r  Words  of  Frederick^    touching  the  Te- 

nant's Claim  of  his  Lands  from  his  Lord. 
cPriCtereafiquis  infeudatus  major  quatuor- 
decim  aiwis  fua  in  Curia  eel  itegligentia 
per  annum  dr  diem  fteterit^  qtiodfeiidi  in~ 
vefturam  a  proprio  domino  11011  petierit, 
tranfdeto  hoc  fpatio  Feudum  amittat.  Di- 
geft.  Feud.  li.  2.  tit.  55.  fo.  543.  Vige- 
lius  241.  255.  '478'  And  the  Reaibn 
why  this  Time  of  a  Year  and  a  Day  feems 
to  be  fet  by  the  Feudal  Law  is,  becaufe 
the  Services  appointed  feem  to  be  annu- 
ally 
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ally  conpleated ;  and  therefore  that  was    ^/v^j?^ 
the  Time  for  the  VafTal  to  claim  from  his 
Lord  ;  and  the  fame  Time  that  he  had  to 
claim  from  his  Lord,  he  had  to  claim  from  £^. 
any  DiiTeifor  for  the  Uniformity  of  the 
Law  ,•  and  that  the  Lord  might  know  who        ^ 
was  the  Perfon  that  he  might  take  for  his     /*%] 
Tenant,  and  that  the  Lord  might  receive  P   ^f7b*y~& 
his  Feudal  Fruits  from  the  Heir,  in  Cafe  ydA*^?-  ^ 
the  DiiTeifor  died.   And  if  the  Tenant  loft         t  *'\ 
the  whole  Feud,  in  Cafe  he  did  not  claim  aq 

within  a  Year  and  a  Day, it  is  fit  he  fhould 
lofe  the  Right  of  Poflfeflion,    in   Cafe  he  g  £ 

negle&s  his  Claim  upon  the  DiiTeifor,  in 
the  fame  Space  that  the  Heir  may  be  in 
Peace,  and  that  the  Lord  may  receive  him    .A 
as  his  Tenant.     For  that  was  by  the  An-  J><?; 
cients  thought  to  be  a  violent  Prefumption*^' 
of  Dereliction,   both  in  the  one  Cafe  and    J 
the  other.     But  our  Law,  fince  it  gives ]£/*££} 
a  Diftrefs  for  all  Feudal  Duties,  doth  notw*> 
prefume  the  Feud  derelict,  in  Cafe  Feudal 
Services  are  not  paid,  fince  the  Lord  has  a/,^^ 
a   Power  to  compel  the   Payment;    and  ^Q 
therefore  the  Law  doth  not  induce  any  £^ 
Forfeiture   in    that  Cafe.     But  the  I'awjC*^, 
gives  the  Right  of  Poffeifion  to  the  Heir,^4fc^ 
in  Cafe  the  Diffeifee  doth  not  claim  with-  ~fj£$Z* 
in  the  Space  mentioned,  becaufe  there  the  ^/jffj^g 
Preemption  remains  of  the  Dereli&ion  of  :  jL 
the  Diifeifee,   fince  the  Entry  or  Aftion^'""* 
is  the  only  way  that  he  has  to  obtain  Pof- 

D  3  feflion. 
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fcflion.     But  if  the  Difleifee  enters  within 

r?<^*T^'a  Year  and  Day  beforc  the  Defcent:  caft> 
'^i. though  there  were  twenty  mean  Difleifins* 

yet  the  Entry  is  not  taken  away  ^  for  there 

can  be  no  jus  pojfejfionis  in  the  Heir,   if 

'tzJL'\  t^le  Difleifee  has  continued  the  Pofleflion 

by   thofe  folemn  Acts  that  the  Law  re- 

**^-j%fi£  °luires3    and    within  the  Time   that   the 

*  ?\*7#Law  builds  a  Prefumption  of  a  Derelidti- 

5^3^  Jon5  if  the  Difleifee  negle&s  his  Entry.    But 

-     '■     v  .s  it  the  Difleifor  at  Comriiot!  Law  had  kept 

^tX^Pofleflion  forty  Years,  and  the  DifTeifee 

/  ^  j^had  entered  but  Half  a  Year  before  his 

y Death,    yet  in   that   Law,   as  Lift,   re- 

^^/^CS3priarks,  the  Heir  had  not  gained  the  Right 

***     6  of  Pofleflion,  becaufe  no  Derelidion  can 

be  prefumed  if  the  DifTeifee  claims  within 

the  Time  prefcribed  by  the  Law.     And  if 

"the  Law  cannot  prefume  that  the  Difleifee 

has  deferted  the   Right  of  Pofleflion,  it 

J^cannot  be  transferred  to  the  Heir  of  the 

^Difleifor;    nor  ought  the  Lord,  in  fuch 

Cafes,  to  accept  of  his  Services  from  fuch 

Heirs.   Nay,  Coke  fays  that  the  Feoffee  of 

the  Difleifor  that  comes  in  by  Title  after 

a  Year  and  a  Day  was  expired,  was  an« 

ciently  held  to  have  Right  of  Pofleflion, 

yJfil  7^nd  *<>  put  the  Difleifee  to  his  Writ  of  En- 

^j^f0^ry^  becaufe  they  come  in  by  Title  •   and 

^f^X^r  Quiet  of  Purchafers,  this  Non-claim 

/K^wC#4pbr  a  Year  and  a  Day  was  held  a  Dere- 

j      I       '"''liftion.     Hence  Writs  of  Entry  againft 

the 


39 


.  '-f 


fk4 


£)f  cotttfmtai  Cutm. 

the  Feoffee  in  the  per  &  cm.     But  this 

was  not  held  fo  in  Refpeft  of  Diflfeifors,        S^'~*j& 

becaufe  they  themfelves  being  the  wrong   '."         ^   *- 

Doers,    had   no   Law    in   their  Favours,  v££^* 

leaft  it  fhould  encourage  fuch  Injuries.  But^jf^      j^^T 

afterwards  as  Feoffments  became  more  fc-  *^"^2Z^#^ 

cret,  and  nothing  paid  to  the  Lord,  th^nl^^jjp^ 

they  thought  it  too  hard  fuch  Feoffments  '   ,.."' 

fliould  alter  the  Right  of  Poffeffion,  and'^S^ 

therefore  they  conftrued  the  Feoffee  that  7   -l^lL 

came  in  by  his  own  Aft,  to  be  a  wrong 

Doer,  and  not  to  alter  the  Right  of  Pol- 

feffion,  but  the  Heir  for  the  Reafons  afore- 

faid,  was  left  as  before. 

If  the  DiiTeifor  dies  feifed  within  a  Year  Lit.  Sea 
and  Day  after  the  DifTeifin,  and  before  any  J^jQ^ 
Entry  by  the  Diffeifee,  this  gives  a  Rightt%frUA 
of  PofTeilion  to  the  Heir,   becaufe  when**;      "* 
the  Diffeifee  yields  up  the  Poffeffion  peace- 
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Diffeifee  would  return  again  to  his  Pof-  «*>.-    . 
feffion,  if  he  were  not  confeious  that  hisjp£V 
Adverfary  had  the  Right ;  wherefore  there  ? 
is  no  Time  given  after  fuch  DifTeifin,  for  U 


,u 


the  Diffeifee  to  affert  his  Right ;  for  it  is 
to  be  prefumed  he  would  do  it  immediate- 
ly, if  he  has  the  Right  of  Poffeffion   in  £* 
him,   and  the  rather,  for  that  Men  have^^x^ 
the  quickeft  Senfe  of  Injuries  immediate- »£7  H££*JE£ 
ly  after  they  are  committed.     So  that  the£2        £3 
giving  up  the  PoiTeffion  tamely,  and  yield- **>**?&*  tUf* 
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ing  to  the  Diffeifin,  makes  a  ftrong  Pre- 
rp&fflfcl        fumption  for  the  Diffeifor's  Right,  and  by 
/ ^Z^&iiL^tonfequence  the  Law  muft  take  the  Right 
\U  of  Poileflion  to  be  in  the  Heir  of  the  Dif- 
^jfeifor,  and  the  Lord   is  bound  to  accept 
~**him  as  Tenant,  and  to  relieve  the  Tene- 
j^^ments  into  his  Hands.  But  if  the  Diffeifee  had 
fe-entered,  then  he  had  averted  his  own 
Right  of  Poffeffion  by   fuch  his  Entry ; 
for  affect  io  imfonit  now  en  operi ;  for  the 
Law  cannot  fuppofe  the  Diffeifee  to  have 
relinquifhed  his  Right  agiinft  his  own  ex- 
press A6t  to  the  contrary.     And   if  the 
if^^Xp'iScike  has  not  deferred  his  Right,  the 
^^jr^ord  ought  to  attend  to  the  folemn  Claim 
l^^^JCS-^niade  by  him,  and  not  relieve  the  Tene- 
*?^^i&fj!&nents  into  the  Hands  of  the  Heir  of  the 
f.     > **j r^f^ifleif or ;  and  if  he  doth,  it  is  null  and 
******  **7  "'        void,  and  cannot  give  him  any  Right. 
^*Lit.Sea.        If  a  Man  be  diileifcd,  he  may  have  an 

U  At^^^^Aaion  of  TrefPafs  againft  fuch  Diffeifor 
*"        "  '   for  the  Aft  of  Entry,  becaufe  the  Diffeiiee 

:^7  being  m  actual  Poflefiion,  and  taking  the 

ta2L^?^ohtsJ  violently  to  enter  and  take  them 

//f8faway  mu^  ^e  a  Tranfgreifion,  and  the  De- 

T^f^"^^TU(^lon  °^a  Mans  Goods  and  Chattels  is 

\j^^tjt* puniflied  in  this  A&ion.     But  after   fuch 

"  ^k+itJPl^^m  ^e  can  ^ave  no  Trefpafs  for  the 

*  *~~ '  mean  Profits,  for  the  mean  Profits  follow 

""  e  PofTeffion  $  and  the  Perfon  that  refides 

,n  the  Feud  is  intitled  to  all  the  Profits 

f  it  j   becaufe  the  Burthen  of  the  Feudal 

'    j  ^jTjfa&ZL  >Ul  Duties 
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Duties  is  laid  on  him  while  in  PofTeflion,  ^> 

in  Defence  of  his  Srock  on  the  Ground;  "Co..*!* 
but  when  the  DifTeifee  enters,  the  Difiei-  1^r^HM/fir  / 
for  is  a  Trefpaifer  ab  initio ;  for  from  the  6.  n.  8.  ^yfo 
Time  of  his  Entry  the  DifTeifee  is  in  of  £te*  J°L^/ 
his  old  Title,    and  feated  in  his  rightful  H^^n^j^jjA 
Feud  as  he  was  before  ;  and  therefore  for  uJXu  j-        *  ♦. 
all  the  intermediate  Time  it  was  a  Vio-  HJ^^JZT^] 
lation  done  to  the  Profits  of  his  Feud,  fince  ?£  -i^-2wbl* 
it  was  orig-nally  fo,  and  he  is  in  as  from  I  } 
the  Beginning.  / 

If  a  Man  has  the  Frank-Tenement  in 
Law  in  him,  yet  he  fhall  not  have  an  Ac- 
tion of  Trefpafs  before  Entry ;  as  the  Heir 
fhall  not  have  an  A&ion  of  Trefpafs  a- 
gainft  the  Abator  before  Entry ;  for  the 
PofTeflion  of  the  Heir  cannot  be  abated.- 
before  he  is  actually  poffefTed  ;  for  no  Man 
can  be  faid  actually  to  enter,  till  the  ac- 
tual PofTeflion  is  in  him,  and  no  Man  can 
be  a  TrefpafTer  to  that  PofTeflion  the  Law 
cafts  upon  him,  which  is  only  a  PofTeflion 
de  jure,  and  is  not  capable  of  an  actual 
Violence.  Befides,  no  Chattels  by  our 
Law  can  defcend,  and  therefore  he  has  a 
Right  to  the  Grafs  upon  the  Ground  only 
as  it  is  Part  of  the  Freehold  ;  and  fince 
he  never  entered  on  the  Ground  till  the 
Chattels  are  fevered,  he  can  have  no 
Right  to  them  at  all,  becaufe  he  cannot  ^jL* 
fliew  that  the  PofTeflion  of  them  was  ever 
in  him,  or  any  Perfon  from  whom  he  can 

claim 
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claim  them  ;    and  therefore  no  Violation 
can  be  done  to  fuch  PoffefTion,  by  taking 
them   away.     But  if  a  Man  be  diflfeifed, 
and  his  Entry  be  taken  away,  he  can  ne- 
ver recover  the  mean  Profits  ;  for  then  the 
Right  of  PoffefTion  is  out  of  him.  The  Heir 
of  the  Diffeifor  is  Feudary  to  the  Lord, 
.  ~<ir*4*?  and  has  a  lawful  PoffefTion,  and  the  Dif- 
feifee  can  never  re-enter  to  make  him  aDif- 
i-  ~  feifor  j   and  if  the  Diffeifee  has  no  Right 
to  enter  on  fuch  Poffeffion,  he  can  have 
no  Right  to  the  Profits  of  fuch  PoffefTion, 
but  the  Right  is  in  the  Heir  to  undergo 
2  Roll,     the  Duties  of  the  Feud.  But  if  a  Man  were 
Abr.  55a  diffeifed,  and  the  Diileifor  made  a  Feoff- 
ment in  Fee,  and  afterwards  the  Diffeifee 
had   entered,  he  might  have  had  an  Acti- 
on of  Trefpafs  againfl:  the  Feoffee,  becaufe 
this  is  a  Continuation  of  the  fame  Violence 
to  the  Iffues  and  Profits  that  belong  to  him, 
~*  that  was  firft  begun  by  the  Diffeifor*    Cro. 

f^Eliz.   540.  Mo.  461.    2  Roll.  Abr.  554. 
Licet  10  Co.   51.     1  And.  352.   Hob.  98. 
1  Roll.  Rep.  1 01.   Godb.  388,  are  to  the 
>ljpj& contrary.     It  feems  not  doubted  that  the 
*v '    7t*Zj*     old  Law  was  otherwife,  of  which  I  fhall 

deduce  a  brief  Hiftory. 

;.4*^;  V^       In  Saxon  Times,  the  Right  of  Proprie- 

*f^*~&    ty    feems    to   have   been    only  recover- 

9£^i,^    able  by  a  Writ  of  Right,  as  the  Right 

i  of  PoffefTion  was  recovered  by  a  Writ  of 

Entry  °y  and  Sir  William  Herle  himfelf  tells 

"Jm  Vs  ^at  the  particular  Writ  of  Entry  of 

Cm 
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Cut  in  Vita  was  not  anciently  known, 
but  they  recovered  in  that  Cafe  in  a  Writ 
of  Right.  5  Ed.  3.  58.  2  Inft.  343.  The  $$ 
Procefs  in  both  thefe  Aftions  were  alike, 
mz.  by  Summons 5  Grand  Cape  before 
Appearance,  and  by  Pitit  Cape  afterwards. 
But  the  Battail  wTas  in  the  Writ  of  Right, 
where  the  Property  was  doubtful  •  but  in 
Matters  of  plain  and  obvious  Right,  as 
were  thofe  of  Pofleflion,  they  did  not 
appeal  to  Providence.     And  it  is  to  be 
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noted  that  the  Proceis  and  Proceedings  in 
thofe  Actions  were  not  then  fo  tedious, 
where  the  Courts  were  held  from  three 
Weeks  to  three  Weeks,  and  the  Procefs 
iffued  at  every  Court-Day.  But  after  the 
Conqueft,  all  Caufes  were  drawn  into  the  ^ 
King's  Courts  to  create  the  greater  De- , 
pendance  ;  and  then  the  Procefs  if- 
fuing  from  Term  to  Term  was  found  ve- 
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ry  dilatory.  Hence  the  Aflife  was  invent- 
ed to  do  Juftice  to  the  People  in  their  pro- 
per Counties,  by  the  King's  Judges,  and 
to  determine  the  Matter  at  once.  From 
thence  it  is  faid  by  Gl anvil ^  "Bract lon ',  and 
Fleta^  to  be  a  new  invented  Remedy.  ^\^u*.J3 
Glanv.  li.  2.  c.  7.  Fleta.  214,  215.  And 
that  it  was  of  Norman  Original,  appears 
by  the  Cuftomier  1 6.  b.  But  the  Writ  of 
Entry  retained  its  old  Procefs,  and  there- 
fore fell  into  Difufe,  as  brought  againft 
the  Diffeifor  himfelf ;  and  when  it  became 
1  thus 
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thus  obfolete,  the  Writ  was  called  a  Writ 
of  Entry,  in  the  Nature  of  an  AflTife,  as 
though  that  had  been  the  elder  A&ion  ; 
or  rather  becaufe  both  being  of  the  fame 
Kind,  the  Aflife  was  a  Bar  to  the  Writ  of 
Entry,  &  vice  verfa-,  for  both,  as  brought 
againft  the  Diileifor,  fuppofed  a  Right  of 
Entry  in  the  DifTeifee,  and  no  A&ion  could 
be  brought  above  once  by  the  Law  for  the 
fame  thing ;  wherefore  one  Aftion  was  gi- 
ven once  only  for  the  Right  of  Poffeffion, 
and  once  for  the  Right  of  Propriety.  But 
a  Man  might  bring  one  A&ion  for  his 
own  Right,  and  another  for  his  Anceftor  s 
Right;  for  fuch  Rights  of  Polfeffion  were 
diflinft  and  different  the  one  from  the 
Co.  7^., other.  When  the  Feud  became  farther 
to  be  confidered  as  a  Civil  Right;  from 
henceforth  it  was  not  thought  neceffary 
that  the  Feudary  fhould  caft  himfelf  on 
'Providence,  and  defend  his  military  Pof- 
feffion  by  Battail.  Then  it  was  thought 
fit  to  make  a  Change  in  theA&ion;  and 
for  three  Defcents  and  three  Alienations 
Man  was  allowed  his  Writ  of  Entry  ; 
ecaufe  the  DiiTeifee,  being  the  righful 
Proprietor,  fhould  not  be  forced  to  a 
Combate ;  but  after  three  Defcents  it  was 
thought  that  more  than  Half  the  Right 
was  paid  for  by  Fines  and  Reliefs  to  the 
Feudal  Lord;  and  therefore  the  Difleifee 
'was  put  to  his  Writ  of  Right,  to  affert 
Wh  tfM«r€.  his 


V*    'V.-V.vJ 


r 


H-*    > 


Z 


-»  'A 


M 


M  eotttftmai  Ciat'm*        4? 

his  Right  of  Propriety ;  and  every  Body  2lnft- 
knows  that  the  Writ  of  Entry  in  the  cPoft  I53# 
came  in  by  the  Stat.  Mar  lb.  c.  30. 

Whether  the  other  Emendations  in  thefe  2  *?ft* 
Anions  were  made  by  the  Jufiiciar^  Chan-  2 
cdkr  or  Parliament^  is  uncertain,  but  no 
Damages  were  recovered  but  againft  the 
Dilfejfor  himfclf,  either  by  Aftife  or  W7rit 
of  Entry,  till  the  S  at.  Gloceft.  c.  1.  be-  u 

caufe  the  DilTeifor  received  the  Purchafe- 
Money,  and  ought  to  anfwer  the  Damages, 
and  becaufe  the  Feoffee  came  in  as  an  in- 
nocent Man,  and  paid  his  Fine  to  the 
Lord,  and  even  came  in  in  Default  of  the 
Difleifee  himfelf,  he  not  preventing  it  but 
by  his  Entry ;  therefore  no  Damages  were 
allowed  till  the  faid  Statute. 

When  the  Fines  for  Alienation  were  £  jj 
wore  out,  and  they  found  the  Prejudices  Tj'^y^^ 
of  fecret  Feoffments,   which  were  made 
anciently,  as  is  faid,  to  acquire  a  Right 
of  PofTeflion,  and  before  that  Statute  to 
excufe  Damages.     2  Lift.  284.  Hob.  48.  jfa 

And   here  it  is  to  be  known  that  the  fy". 
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DilTeifor  hath  the  naked  PofTeflion.  The 
Feoffee  has  a  colourable  PofTeflion  coming 
by  Title,  and  the  Heir  has  the  Right 
of  PofTeflion.  The  Reafon  why  the  Feoffee's 
Title  was  formerly  allowed,  though  he 
came  in  by  Wrong,  is,  becaufe  he  ancient- 
ly paid  a  Fine  to  the  Lord ;  and  therefore 
ancientlv,   if  he  continued  in  PofTeflion  a 

Year 
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Year  after  fuch  Purchafe,   the  Feoffee  of 
the  Difleifor  gained  the  Right  of  Poffef- 
fion :    The  Hiflory  whereof  will  be  pro- 
•  r         per  here. 
'M.    ~.  By  the  ancient  Feudal  Law,  no  Man 

could  alien  without  a  Licence  from  the 
Lord  of  the  Fee,  and  this  Licence  was 
^Part  of  the  Notoriety  on  fuch  Alienations. 
And  if  they  alienated  without  fuch  Li- 
cence, the  Feud  was  forfeited.  Nor 
could  the  Lords  part  with  their  Ma- 
naors  and  Services,  without  the  Attorn- 
ment of  their  Tenants,  leaft  they  fliould 
Jt  fubjed  them  to  their  neighbouring  Lords, 

between  whom  their  might  be  a  deadly 
Enmity,  which  Quarrel  might  be  made  up 
between  the  two  Lords,  but  might  fubjed 
the  Feudary  to  the  Mercy  of  the  Alienee. 
That  this  was  the  ancient  Law  touching 
the  Feud,  is  plain  from  all  the  ancient  Ac- 
counts of  this  Matter.  Vide  Vigelius  at 
large,  //.  5.  can.  34.  fo.  288. 
>ju  But  in  England,    where  the  Allodial 

Property  had  very  much  prevailed  in  the 

Saxon  Times,  they  foon  revived  the  free 

Liberty  of  the  Alienations  without  Fine, 

J^in  three  Cafes.     Fir  ft.  In  remunerationem 

fervitii^  viz.  for  Services  done  to  the  Feud, 

'as  for  ferving  in  the  Wars  by  the  Feudal 

:    Tenant,  or  in  plowing  the  Feud  at  Home, 

»  both  thefe  being  either  for  the  Honour  or 

*^*tu£  Profit  of  the  Feudal  Lord,  they  formerly 

t+,v-r  i  !-«•  valuing 
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valuing  themfelves  upon  the  Number  and 
Honour  of  their  Tenants.     Secondly,   la 
Free  Marriage  with  the  Daughter  of  the 
Feudary,  or  fome  other  of  his  Blood,  and 
this  was  allowed   without  Fine,  becaufe 
the  Feud  was  given  in  Fee  to  provide  for 
Relations,   and  multiplied  Tenants  to  the 
Lord.     Thirdly,  In  Free  Alms,   the  Su- 
perftition  of  the  Times  allowing  it  for  the 
Good  of  the  Soul,  of  which  fee  Glanv. 
li.  7.  c.  1.  fo.  44.  Stamf.  Tr^erog.  fo.  27  ■>  *' 
28.    But  in  all  thefe  Cafes  the  Alienation  Mag. 
was  to  hold  of  the  Feudary,  and  he  was  Char,  c 
to  leave  fufficient  to  anfwer  the  Feudal  34- 
Services ;  and  this  Privilege  was  confirm- 
ed by  Ad  of  Parliament,  and  made  more 
general ;   fo  that  the  Feudary  might  alien 
to  whom  ever  he  pleafed,  fo  that  fufficient 
was  left  to  anfwer  the  Lord's  Services  -,     "" 
and  this  feems  to  be  a  Privilege  mightily  7 
contended  for;  though  after  it  was  found 
inconvenient  that  the  Tenure  fhould  be  of  * 
the  Feudary  ;  and  therefore  was  altered 
by  the  Statute  of  guia  Emptores ;  but  the 
King  not  being  particularly  named,  the 
Tenants  in  Capite  were  held  to  be  out  of 
the  Statute ;  and  therefore  by  the  Statute 
'Prarog.  Regis  c.  12.  it  was  fettled   that 
fuch  Tenants  ihould  not  forfeit  their  Lands 
for  fuch  Alienations,  but  fhould  be  levied 
by  Procefs  out  of  Chancery  ;  fo  that  it 
is    plain   that  formerly  fuch  Fines  were 
paid  in  Cafe  of  every  private  Lord  ,*    but 
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the  Attornment  continued,  of  which  here- 
after, and  Vide  Stamf.  27,  28,  29.  9  Ed. 
3.  29. 
^  Where  the  Maxim  was  delivered  by 
Wilby^  that  the  Service  of  one  Man's  Body 
cannot  be  changed  into  another  Man's  Bo- 
1 7  dy,  without  the  Affent  of  the  Lord  of  the 
Fee. 
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Lit.  Sea.  TT7HEN  a  DilTeifin  is  committed,  the 

444«  5«       y  y     poiJefHon  and  Right  is  feparated  i 

-hi    but  they  may  by  a  lawful  Conveyance  be 

'CJJQPu-*i.again  united.     Now  when  a  Man  has  the 

ZjfeX:  Right    and   Poffeffion    in  him,   he    muft 
convey  by  Feoffment,  which  made  a  No- 
££T  toriety  among  the  Tenants,  by  the  Feoff- 

,  ,       ment  tt?ram  paribus.    When  a  Man  was 
j^out  or  Pofleffion,    he  might  convey  by 
Releafe  only;    for  the  Difleifor  had  the 
;',--      Poffeffion,  which  of  itfelf  made   the  No- 
toriety,  and  the  Releafe  transferred  the 
^Right  ;   fo  that  a  Releafe  is  a  Convey- 
ance of  Right  to  a  Perfon  in  Poffeffion; 
and  this  comes  inftead  of  a  Feoffment ;  for 
a  Man  cannot  be  put  in  Poffeffion,  which 
is  the  Operation  of  the  Feoffment,  when 
*""  he  is  in  Poffeffion  before. 

Lit.  Sea.       A  Releafe  of  all  a  Man's  Right  fup- 

44^         pofeth  that  he  has  Right,  for  he  cannot 

transfer  a  Right  whigfc  he  has  not  •  for 

a  '  if 
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if  he  has  nothing,  nothing  can  pafs  by  the 
Conveyance  >  and  they  thought  it  counte- 
nanced Maintenance  to  transfer  Poffibili- 
ties.  But  if  the  Heir  releafes  with  War- 
ranty, it  bars  him  when  the  Right  de- 
fcends  ;  for  the  Warranty  is  a  Covenant 
for  the  Defence  of  Lands  by  a  Man's  own 
Acl:  made  equal  to  a  feudal  Contract,  and 
therefore  repelled  the  Party  himfelf  or  his 
Heirs  from  claiming  it,  fince  he  was  bound 
to  defend  it  to  another,  of  which  fee 
Hales  Succeff.  57.  and  Tit.  Warranty.  But 
though  a  Man  cannot  transfer  a  Right 
that  has  no  Being,  as  he  cannot  releafe  to 
the  Bail  before  Judgment,  or  to  the  Co- 
nufor  of  a  Stat,  all  his  Right  in  the  Land 
before  Execution ;  yet  when  that,  which 
was  efteemed  a  PofTibiJity,  takes  the  Being 
of  a  Right,  is  the  Remainder  of  a  Term 
of  500  Years,  it  may  be  releafed,  becaufe 
the  Notion  of  the  Poflibility  has  vaniftied 
by  the  certain  Eftablifliment  of  the  Term. 
10  Co.  Lamperth  Cafe,  47,  48. 

A  Man  cannot  releafe  but  to  the  Te-  Lir.  Sett, 
nant  of  the  Freehold  ;  for  the  prefurnp-  447.  8. 
tive  Right  is  in  the  Freeholder  (though  he 
comes  in  by  Difleifin)  during  his  Poffef- 
fion  •  and  the  LefTee  for  Years  takes  and 
retains  the  Poffeflion  but  as  his  Bailiff  j 
and  fince  the  Aftion  and  Entry  is  only  on 
the  Freeholder,  he  only  is  capable  of  a 
Releafe,  and  the  Leffee  for  Years  is  a 
Stranger.     But  if  a  Man  has  a  Freehold 
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in  Law  I  may  releafe,  for  then  the  Law 
cafts  the  Poiletfion  upon  him,  and  he  has 
the  prefumptive  Right.  Videpoji.  SeU.  510. 
Releafes  are  four  -fold,  either  enuring  by 
Lit.  Sett.  Way  of  Mitter  k  droits  Extinguishment, 
449,450*  Enlargement  of  Eft  ate,  and  Mittre  le 
eft  ate.  firft*  By  Way  of  Mittre  le 
droits  and  this  either  to  the  Difleifor  him- 
felf,  or  to  the  Feotfee  coming  in  by  Title, 
or  to  the  Heir  of  the  Difleifor.  Where  a 
Man  releafes  to  the  Diifeifor  himfelf,  it 
alters  the  Right,  but  where  to  the  Feof- 
fee, it  does  not  alter  his  Title  ;  for  the 
Difleifor  coming  in  by  Wrong,  the  Poflef- 
,fion  is  only  in  him,  and  there  is  no  notori- 
ous Title,  but  only  the  bare  Pofleffion ; 
and  therefore  a  Releafe  makes  good  that 
Pofleffion,  by  making  of  it  rightful.  But 
the  Feoffee  comes  in  by  Title,  and  there- 
fore the  Releafe  cannot  alter  the  Title  ; 
for  the  Feoffment  being  a  notorious  Aft 
muft  be  defeated  by  an  Aft  of  equal  No- 
toriety, before  any  Alteration  can  be  made 
in  fuch  Title.  Therefore  if  there  be  two 
Difleifors,  and  the  Difleifee  releafe  to  one 
of  them,  he  fhall  hold  out  his  Compani- 
on, becaufe  the  Difleifor  comes  in  by  no 
lawful  or  eftablifhed  Aft  of  Notoriety, 
which  ought  to  be  defeated  before  the  Man- 
ner of  poffeffing  can  be  alter 'd  ;  and  there- 
y^fore  tho'he  poflefled  as  a  Joint-tenant  before 
the  Reicafe,  yet  after  the  Releafe,  he  fhall 
ouft  his  Companion,  becaufe  he  was  poflefled 
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of  the  whole  before  by  Wrong,  and  now  bein  g 
poilefled  by  Right,  it  follows  that  the  Po!1 
fcflion  of  the  other  wrong  Doer  is  no  Po"- 
feilion  at  all.  But  if  a  Diifeifor  had  enfeof- 
fed  two,  the  Releafe  of  the  Diifeifee  to  472', 
one  ihould  enure  to  both,  becaufe  com- 
ing in  by  the  legal  Notoriety  of  a  Feoff- 
ment, that  muft  be  defeated  by  an  Ad:  of 

1       "V  T  *  \        C  ^1  r-r^• .  1  1 
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equal  Notoriety,  before  the  Title  can  b 
altered,  becaufe  the  Feoffment  muft  (land 
good,  as  an  Act  that  gives  warning  to  all 
Perfons  in  whom  the  Freehold  fubfifts,  till 
by  Tome  Act  of  equal  Solemnity  it  appears 
that  the  Freehold  is  in  another. 

Now  fince  the  Freehold  is  not  defeated 
in  this  Cafe,  the  Feoffment  continues,  and 
the  Releafe  enures  to  them  both.  Another 
Reafon  given  by  the  Lord  Coke  is,  that 
they  may  have  Opportunity  to  take  Ad- 
vantage of  their  Warranty,  which  will  -  £j£. 
happen  if  they  be  defeated  by  Action  or  j  ;- 
Entry  •  for  then  if  the  Diffeifor  refufes  to  ^ 

give  a  Plea  in  Warrantia  Chart  a ,  they 
fhall  recover  in  Recompence,  which  could 
not  be  practifed,  if  the  Feoffment  were  de- 
feated  by  the  fecret  Operation  of  the  Re- 
leafe. By  the  Tame  Rule  of  Reafon, 
where  a  Diileifor  makes  a  Leafe  for  Life, 
the  Remainder  in  Fee,  and  the  Diffeifee  \^ 
releaTes  to  the  Tenant  for  Life,  or  to  the 
Remainder-Man,  this  enures  to  them  both, 
becaufe  coming  in  by  Feudal  Conveyance, 
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it  cannot  be  altered,  unlefs  it  were  defeat- 
ed  by  an  Aft  of  equal  Notoriety. 
*Pz~       If  a  Difleifor  makes  a  Leafe  for  Life3 
JC^*  and  the  Diffeifee  releafes  to  Tenant  for 
Life,  this  fhall  enure  to  him  in  Reverfion, 
„  ^  w.  i     becaufe  the  Relcafe  cannot  alter  the  Eftate 
.    that  paffed  by  the  Feudal  Feoffment,  with- 
out ibme  Aft  of  Notoriety,  by  which  that 
Feoffment  is  deftroved  :  fo  if  there  be  two 
Difleifors,  and  they  make  a  Leafe  for  Life, 
and   the  Diffeifee  releafes  to  Tenant  for 
.  Life,  this  fhall  enure  to  them  all,  becaufe 
the  Releafe  cannot  alter  the  Feudal  Feoff- 
ment. 
Co.  Lit.        If  there  be  Tenant  for  Life,  the  Re- 
2l6,        mainder  in  Fee,  and  Tenant  for  Life  is 


diffeifed  by  two,   and  he  releafes  to  one 

'^  -i^    °^  t^iem3  he  ^a"-  not  ^°^  OLlt  ^ls  Com- 
panion j  for  if  he  had  a  rightful  Eftate  for 

Life  bv  the  Releafe,  then  the  Remainder 

i  J 

would  be  revefted  :  But  the  Remainder 
cannot  reveft  without  fome  Aft  of  Noto- 
riety ;  for  where  there  Is  a  notorious  Pof- 


feffion  by  Wrong,  that  may  receive  a  Re- 

,  leafe  of  the  Right,  without  any  Aft  of 
Notoriety,  becaufe  the  Poffeffion  is  in  it- 
felf  a  Notoriety,  but  the  Eftate  cannot 
alter  without  fome  Aft  of  Notoriety,  fo 
that  Men  may  know  in  whom  the  Fee 
is  lodged;  and  therefore  one  of  the  Diffei- 
fors  doth  not  take  an  Eftate  for  Life,  and 
reveft  the  Remainder  ;   for  he  to  whom 

the 
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the  Releafe  is  made  hath  a  longer  Eftate 
than  the  Releafor;  and  fo  fhould  he  be 
Tenant  for  Life ,  the  Releafe  would 
enure  by  Way  of  Grant  of  his  Eftate. 
So  if  the  Remainder-Man  had  releafed  to 
one  of  the  Difieifors,  he  fhould  not  hold 
out  his  Companion  ;  for  if  the  Releafee 
might  hold  out  his  Companion,  the  Eftate 
for  Life  gained  by  Wrong  would  be  left 
in  both,  during  the  Life  of  Tenant  for 
Life,  fince  the  Remainder-Man  could  not 
by  his  Entry  overthrow  it  during  the  Con- 
tinuance of  the  Eftate  for  Life  ;  and  what- 
ever Right  is  acquired  during  the  Conti- 
nuance of  the  unlawful  Pofleifion,  is  ac- 
quired to  them  both :  For  if  one  were  to 
acquire  the  whole  Right  in  Remainder, 
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there  would  be  no  Notoriety  of  the  Be-      ^^r^KiT^^g 
ginning   or  Determination   of   the  Eftate         "^flk**- 


for  Life  in  the  other  Diffeifor.     But  if  ^  JZZ^ 
Tenant  for  Life,   and  he  in  Remainder,  j.   <-\   ''-• 
join  in   a  Releafe   to  one  Diffeifor,    he 


ftiall  hold  out  his  Companion,  becaufe 
when  the  Poflfeffion  is  notorioufly  in  them 
both,  each  of  them  are  capable  of  a  Re- 
leafe j  and  when  one  has  obtained  a  Re- 
leafe, it  makes  his  PofTeflion  Rightful ;  and 
his  holding  out  his  Companion  makes  it 
immediately  notorious,  that  the  Eftate  is 
in  him  alone.  Nay,  if  the  Difleifors  make 
a  Leafe  for  Years,  and  the  Diifeifee  re- 
leafes    to  one   of  them,  this  ftiall  enure 
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to  them  both,  becaufe  he  cannot  make  it 
notorious  that  the  Eftate  is  in  him  alone, 
becaufe  he  cannot  hold  out  his  Companion 
during  the  Continuance  of  the  Leafe  for 
Years.  So  if  two  Toint-Tenants  are  dif- 
feifed  by  two,  and  one  releafes  to  one  of 
tr  them,  he  fhall  not  hold  out  his  Companion, 

/Siujt  becaufe  he  cannot  hold  him  out  of  the 
'whole,  becaufe  he  has  not  the  whole 
Right ;  and  fo  there  can  be  no  Act  of  No- 
toriety, whereby  the  Eftate  may  appear  to 
be  in  one  Diifeifor. 
Co.  Lit.  If  the  King's  Tenant  for  Life  be  diffei- 
2,75,2.76-  fed  by  two,  and  releafes  to  one  of  them, 
this  enures  to  both,  becaufe  he  can  only 
be  diffeifed  of  an  Eftate  for  Life,  fince 
the  Reverfion  in  the  King  cannot  be  de- 
vcfted.  If  there  be  Tenant  for  Life,  Re- 
mainder for  Life,  Remainder  in  Fee,  and 
he  in  Remainder  for  Life  diiTeifes  the  firft 
Tenant  for  Life,  and  the  firft  Tenant  for 
Lire  dies,  the  Diffeifin  is  merged  ;  for 
iince  it  appears  by  the  Notoriety  of  the 
Feudal  Contract  that  he  is  in  his  Remain- 
der for  Life,  it  muft  follow  that  he  cannot 
be  to  himfelf  a  Diifeifor  of  fuch  Remain- 
der •  and  if  he  cannot  devcft  the  Remain- 
der, the  Diffeifin  muft  ceafe  with  the  Pof- 
feffion  of  the  firft  Tenant  for  Life. 
Co.  Lit.  Littleton  alfo  fays  in  thefe  Sections, 
*7&  that  if  there  be  Tenant  for  Life,  the  Re- 
k^iftainder  in  Fee,  and  they  are  diifeifed, 
2  Tenant 


0f  a&eieafesu  ?? 

Tenant  for  Life  cannot  releafe  to  him  in 
Remainder,  becaufe  the  naked  Right  can- 
not  be    transferred.      Having   confidered 


how  this  Releafe  fhall  operate,  as  to  the  *  j  ^ 


1  \J 

Diffeifor  himfelf  and  his  Feoffee,  the  third  * 

Thing  to  be  confider'd  is,  how  it  fhall  ope-    *  "X 
rate  as  to  the  Heir  of  the  Diffeifor. 

The  Diffeifor  has  the  bare  Poffeffion, 
and  the  Feoffee  has  the  bare  Pofleffion, 
but  he  hath  it  by  Title,  and  therefore  the 
Releafe  to  thern^  ferves  in  (lead  of  the 
Delivery  of  the   Poffeffion  by  Feoffment ;  x"[ 

but  fuch  Releafe  paffes  the  Right  of  Pof- 
feffion as  well  as  the  Right  of  Propriety; 
but  the  Heir  of  the  Diffeifor  has  the  Ri^ht 
of  Poffeffion  in  him  ;  therefore  the  Re- 
leafe of  the  Diffeifee  only  paffes  the  Right 
of  Propriety.  If  therefore  the  Heir  of 
the  Diffeifor' be  diffeifed,  and  the  Diffeifee '^t/^£r\ 
releafes  to  fuch  Diffeifor,  and  after  the 
Heir  recovers  againft  fuch  Diffeifor,  the 
Right  of  Propriety  goes  along  with  it, 
becaufe  when  the  Heir  recovers,  he  de-  &  ^~  t^** 
feats  the  Poffeffion  of  the  Diffeifor,  as  if  *  ^~- 
it  had  never  been,  and  then  can  he  never 
recover  in  any  A&ion;  for  in  the  Writ  of 
Right  he  muft  lay  the  Pofleffion  in  himfelf, 
or  fome  of  his  Anceftors,  and  this  he  can- 
not do  in  this  Cafe ;  for  here  never  was 
any  Poffeffion  in  him  but  what  was  total- 
ly defeated  and  deftroyed ;  and  he  cannot 
recover  by  the  old  Pofleffion  of  the  Diflei- 
fee  5  for  that  was  turned  into  a  naked 
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Right,  which  could  not  be  transferred  but 
to    a   real  and   true  Poffeflion;  and  here 
being  no  Poffeflion  but  fuch  as  ftands  de- 
feated, it  is  the  Conveyance  of  a  naked 
Right,  which  cannot  be  •   and  were  it  al- 
lowed,   would  be  a  particular  Caufe  of 
Maintenance  in  thefe  Cafes. 
"IS^^r      ^ut  ^   D°nee   m  Tail   difcontinue  in 
t^J^l%  Fee,  the  Reverfion  in  the  Donor  is  turn- 
jr^Sst^  ,  e^  into  a  Right :   Now,  if  the  Donor  re- 
leafes  to  the  Difcontinuee,  and  the  Tenant 
r  fty£    in  Tail  dies,  and  the  Iffue  in  Tail  recover 
:*:^3f.. vagainft  the  Difcontinuee,  yet  he  leaves  the 
Tl%&        Reverfion  in  the  Difcontinuee  of  Necef- 
,:  y"^  *      fity  j  for  the  Iffue  in  Tail  can  recover  but 


•pu*     an  Eftate-Tail ;   and  as  the  Donor  might 
have  granted  the  Reverfion  while  the  Te- 
nant in  Tail  was  in  Poffeflion,  fo  he  may 
y^^f^releafe  it  to  the  Difcontinuee,  who  has  the 
Right  of  Poffeflion.     But  Diffeifee  enters 
upon  the  Hejr  of  Diffeifor,  and  enfeoffs  A. 
^^6  ^and  the  Heir  recovers  againft  A.  he  hath 
gained   the  Right   of  Propriety ;   for  A. 
cannot  recover  back  againft  him,  caufa 
qua  fupra.     But  if  the  Diffeifee  diffeife 
£  ^  ,the  Heir  of  the  Diffeifor,   this  doth   not 
get  the  Right  of  Poffeflion ;  but  if  the 
Heir  recovers  the  Right  of  Poffeflion,  it 
\  ^r        leaves  the  Right  of  Propriety  in  him  as 
before ;  for-  there  is  no  Reafon,  in  this  Cafe5 
,  JlU7^--     the  Right  of  Propriety  fliould  be  carried 
O  -»fj^   along  with  it :  For  fince  the  Right  remains 
1  -  ^       in  him  unmoved,  and  not  transferred  over 
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to  any  Perfon,  he  can  recover  by  Virtue 

of  the  old   Seifin,    that  was  lawfully  in 

him,  though  this  new  wrongful  Poffeffion 

be   defeated  and    deflroyed.      Therefore 

alfo  if  the  Heir  of  a  Diffeifor  be  diffeifed, 

and  the  fecond  Diffeifor  enfeoffs  the  Heir 

apparent  of  the  Diffeifee  at  full  Age,  and 

the  Diffeifee  dies,   and  then  the  Heir  of 

the    Diffeifor  recovers   againft   the    Heir 

of  the  Diffeifee,   yet  the  Right  of  Pro-  ^ 

priety  continues,  becaufe  though  the  new 

and  wrongful  Poffeffion  be  defeated,  yet        '^r 

he  may  recover  the  Right  of  Propriety         a  Pi? 

by  Force  of  the  ancient  rightful  Seifin  that 

was  in  his  Anceftor.  ^d£$X*~' 

If  the  Heir  of  the  Diffeifor  be  diffeifed, 
and  the  Diffeifee  releafes  to  the  Diffeifor, 
upon    Condition,    and  the   Condition   be  ** 

broken,  this  revefts  the  naked  Right  in  the  3c 

Diffeifee,  becaufe  when  the  Condition  is 
broken,  the  Releafe  is  as  if  it  had  never 
been,  and  therefore  the  Diffeifee  may  re-  2^ 
cover  by  Virtue  of  his  ancient  Seifin. 

If  Diffeifee  diffeife  the  Heir  of  the  DiC-  j^ 

feifor,  and  make  a  Feoffment  in  Fee,  on 
Condition,  if  the  Heir  enter  before  the 
Condition  broken,  the  Right  of  the  Dif- 
feifee is  gone  for  ever;  for  when  the  Feu-  JuS^J 
dal  Eftate,  that  paffed  by  the  Feoffment  is£  *K— *■ 
defeated,  the  Condition  thereunto  annex'd  I 
is  deftroyed,  and  is  incapable  of  being  per- 
formed or  broken,  and  the  Right  can  ne-    ^  hZIXi 

ver  ** 
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vcr  reveft  in  the  Diifeifee,  but  upon  Breach 

of  the  Condition,  which  is  now  become 

^ ar^STJZ*^ 'impoffibie ;  therefore  the  Right  can  never 

M^^^flC  reveft  in  him  at  all,  and  therefore  he  can 

never  recover  bv  Virtue  of  his  old  Seifin, 
Tg^**"    and  the  Feoffee  cannot  recover,  cattfa  qua 
)  ':  ^  •.  fitpra*     But  if  the  Condition  had  been 

broken,  and  the  Diffeifee  had  entred,  the 
old  Right  had  been  revelled  j  and  if  the 
k^^r  Heir  had  entred  upon  him,  he  might  have 
266. .  1    recovered  by  Virtue  of  his  ancient  Seifin. 

Secondly,  ©f  &elgafr£  ttjat  ttlUVZ  t>l? 

m&y  of  <0jctittgwiJ)ment* 

-fXit.  Sea.       If  a   Man  be  diffeifed,  yet  he  remains 

454-  5-    Tenant  in  Right  to  the  Lord  ;   but  the 

%  ?4do.    Diffeifor  is  the  apparent  Tenant  in  Poffef- 

i.  2.  ;  4.  /ion;  and  the  Lord  may,  if  he  pleafes,  ftill 

^-Jj  >    avow  upon  his  rightful  Tenant ;  for  before 

6fe^  * .     the  Statute  of  (hiia  Emptores,  the  Lord 

?^^|j^was  not  obliged  to  change  the  Body  of 

^i<  ■„        3}is  Tenant.   Stamf.  Pr^erog.  28.   and  now 

JZ/S        "he  is  not  obliged   to  change  his  Tenant, 

-    rX'-        font  in  Cafe  of  lawful  Feoffments,  and  Ten- 

A^'       :  der  of  Arrears,  and  not  in  the  Cafe  of  a 

-Diffeifin.     Therefore  if  a  Man  be  diffeifed, 

^  and  the  Diifeifee  puts  on  his  Beafts  upon 

the  Land,  and  the  Lord  takes  them  for 


^4^y2^i5Rent   arrear,    the  Diffeifee  fiiall  compel 

him  to  avow  upon  him  5  and  if  the  Lord 
£$£      ^J&t^H  avows 


t  / 
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avows  upon  the  Difleifor  as  his  Tenant,  9  Co.  21. 
the  Difleifee  fliall  reply,  and  fliew  the  efpe-  :  . 
cial  Matter,  how  he  was  Tenant  and  was  -  : 
difleifed,  and  fliall  abate  the  Lord's  Avow- 
ry, becaufe  the  Feudal  Contract  has  ftill 
a  Continuance  between  the  Lord  and  Te- 
nant, and  the  wrongful  Act  of  the  Dif- 
feifor  fhall  not  deftroy  it  ;  but  if  the  Te-  ^ 

nant  be  difleifed,   and  the   Lord   accept  i*A^* 

Rent  from    the  Difleifor,    and   then  the 
Lord  diftrains  his  Beafts  for  Rent  in  Ar- 
rear,  he  may  compel   the  Lord  to  avow      :      ' 
upon  him,  becaufe  he  may  plead  that  any 
Stranger  enfeoffed  him,  and  that  the  Lord 
accepted  Rent ;  and  the  Lord  cannot,  con- 
trary to  his  own  Acceptance,  traverfe  the 
Title  that  he   has  admitted  by  fuch  Ac-     ,   .  *  U*,i*Jb 
ceptance.     But  what  if  after  fuch  Accep-  Z^^^^^[ 
tance  the  Difleifee  fhould  put  in  his  Beafts,  ><^  : ' 
and  the  Lord  fhould  diftrain  them,  can  the     ***•  -  * 

Difleifee  compel  him  to  avow  upon  him  ?  ZTt^~  %2~+~ 
Coke  is  of  Opinion  that  he  cannot,  because  &*4U  ?r?~h 


.**~ 


it  is  the  Tenant's  own  Laches  he  let  the^jfc  *** 
Difleifor  continue  till  Rent  was  thus  due 
and  accepted  ;    but   the   Opinion    of  the  *  a  ^H-^ 

48  Ed.  3.  9.  feems  to  be  contrary,  and        ^yT^. 
that  he  muft  avow  upon  the  Difleifee,  be-#^y£L 
caufe  when  the  Tenant  pleads  the   Dif-|%2fy 
feifin,    to    compel    the    Lord  to    avow  *££* u 
upon    him,  it  is   ftrange  that  the  Lord,  4^^ 
by  his  own  Aft  of  Acceptance,    fhouldlfc*         t%& 
maintain  his  Avowry,  and  deftroy  the  Feu-^^^T/^^ 

dal*  r*t 
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dal  Contraft.  Quar.  and  fee  the  Book  of 
Ed.  3.  For  after  Acceptance,  whofefoever 
Beafts  he  take,  by  the  Book  he  feems  to  be 
obliged  to   avow  upon  them  to  maintain 
his  Diftrefs.     Co.  Lit.  268.    20  H.  6.  41 
Ed.  1.    2  a.     2  Ed.  4.  6.  but  very  plain 
it  is,  that  before  Acceptance  he  (hall  be 
compelled  to  avow  upon  the  Diffeifee,    if 
he  puts  in  his  Beafts,  and  the  Difleifor  can- 
^not  compel  him  to  avow  upon  him,  tho' 
he  takes  his  Beafts  on  the  Premiffes.     So 
'in  the  Cafe  of  Wardftiip  or  Efcheat.    He 
*^'jf&^'?  may  take  either  Heir  or  either  Title  be- 
ujfyt-  ^ore  Acceptance,  but  after  Acceptance  he 
,Cv/cannot  enter  for  the  Efcheat  of  the  Dif- 
'^[Teifee's  Right,  becaufe  he  has  taken  ano- 
ther Tenant.    It  is  alfo  plain  that  if  the 
Diffeifor  dies  feifed,  the  Heir  of  the  Dif- 
feifor  comes  in  by  Title,  and  then  the  Dif- 
feifee cannot  compel  him  to  avow  upon 
him  ,•   for  he  has  loft  the  Right  of  Poffef- 
t^fion,  and  the  Diffeifee  cannot  put  his  Beafts 
\*2cuPon  tnc   Ground,  and  therefore   cannot 
compel  the  Lord  to  avow  upon  him ;  and 
^therefore   the   Lord  muft  take  the  Heir 
"who  has  fuch  Right  of  Poffeflion,  to  be 
A  his  rightful  Tenant,  but  becaufe  the  Dif- 

-  v^'*  Weifee  may  enter  and  occupy  the  Land  be- 
ii^fe%forG  the  Defcent  caft,  therefore  the  Lord 


may  releafe  to  him,  and  difcharge  the  Con- 
]*~*t  tra<ft,  which  is  to  his  Benefit,  and  is  ftill 
fo  far  fubfifting  that  he  may  take  Advan- 
tage 


tagc  of  it.    So  where  Donee  in  Tail  re- 
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where   Tenant  in  Tail  makes   a   Feoff-  ^^ji%U 
ment  in  Fee,  though  the  Tail  be  difcon- ' 
tinued,    becaufe  the  Statute  that  forbids     jL^ 
Alienation  continues  the  Relation  of  Lord    1* 
and  Tenant,  notwithstanding  the  Alienati- 
on.    But  if  there  be  Lord  and  Very  Te-  Co  Llt# 
nant,  and  the  Tenant  makes  a  Feoffment  zc^ 
in  Fee,  and  afterwards  the  Lord  releafes,J%22^fe<* 
this  Releafe  extinguifties  nothing ;  for  the  t*&f  ' 
Feudal  Relation  is  not  fubfifting  after  Alie-  £*/, 
nation,  and  the  Feoffor  only  of  Neceffi-**^, 
ty  becomes  Tenant  in  the  Avowry  till  the 
Lord  procures  his  Arrears.     If  there  be*  *^jr*~/t' 
Tenant  for  Life,  Remainder  in  Fee,  and^J^^ji/ 
they  are  diffeifed,    and    the  Remainder-i^^^^    '-  * 
Man  releafes  to  Tenant  for  Life,  this  Re- ?jffir 
leafe  paffes  no  Right,   as  is  faid,  becaufe     •  •£ 
the  Remainder-Man  is  out  of  Poffeffion,T; 
and  fuch  a  Right  cannot  be  transferred,    ; 
but  it  ferves  to  extinguifh  the  Right  •   for 
he   may   extinguifh  the    Benefit  that  ac-; 
crues  to  him  by  the  Feudal  Contract.  Col) 
i  Rep.      It  is  here  to  be  noted,  that  be-^J/^jjj 
fore  the  Statute  of  Quia  Emptores,  if  a^fegfty 
Man  had  aliened,   the  Feud  was  forfeitn^Kf/rs 
ed,  but  afterwards  that  was  compounded^Ti^^^ 
for  Fines  •  but  the  Lord  could  then  only  tf~t*ffi~~* 
demand  a  certain  Compofition  ,-  and  be- 
caufe 
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caufe  the  Tenant  had  fwom  Fealty,  he 
could   not  withdraw   himfelf  out  of  the 
Feudal  Service  during  Life,  but  after  the 
VP  Death  of  the  Feoffor,  the  Lord  was  en- 
\fj  forced  to  take  the  Feoffee  for  his  Tenant  • 
ffcfor  the  Lord  could  not  introduce  the  Heir 
2fc£75£,A*«/into  tne  Feud,   contrary  to   the  Aliena- 
'  tion  of  the  Anceftor.  And  after  the  Statute 
of  Quia  EmptoreS)  the  Lord  could  avow 
upon   the  Feoffor  till  the   Arrears  were 
tendred,    but  both  before  and  after   the 
Statute,    by   Acceptance  of  the   Feoffee, 
he  become  his  Tenant ;   for  it  is  a  plain 
Confent  to  the  Alienation.     So  in  Terms  ^ 
if  a  Termor  ailigns  and  the  Landlord  ac- 
cepts Rent  from  the  Aifignee,  he  can  have 
no  Adtion  from  the  Termor,  becaufe  the 
Rent  is  a  Service,  which  being  taken  from 
the  Affignee,  eftabliflies  him  in  the  Term, 
and   he  cannot  demand  the    Service   but 
from  the  Tenant  of  the  Land  ;  but  where 
there  is  no  fuch  Acceptance,  if  the  Ter- 
mor affigns  in  his  Life-time,  or  the  Execu- 
tor after  his  Deceafe,  yet  an  Action   of 
Debt  lies  for  the  Rent  againft  the  Execu- 
tor ,•  for  a  Term  for  Years  being  the  fmall- 
eft  Eftate,  is  prefumed  to  continue  in  Per- 
fon,  and  the  Contract  is  fuppofed  to  be 
performed  by  that  Perfon,   unlefs  he  ac- 
cept  another   Tenant •>    and  that    Perfon 
has  a  Continuance  to  perform  all  Contracts 
as  long  as  there  is  an  Executor  that  repre- 

fents 


fents  him,  and  has  Affets  to  perform  his 
Contra&s.  5  Co.  24.  1  Sid.  266.  But  a  Man 
may  have  an  Action  of  Covenant  on  the 
Covenants  in  the  Leare,  after  the  Accep- 
tance of  the  Affiance  for  his  Tenant,  be- 
caufe  though  the  Acceptance  difcharges 
the  Tenant  from  the  Adtion  of  Debt,  be- 
caufe  it  difcharges  the  Service  by  accepting 
another,  yet  without  legal  Words  and  a 
folemn  Contradt  in  Writing,  the  Covenant 
cannot  be  difcharged  ;  for  Sofoetur  eo  li- 
gamine  quo  ligatum  eft.  Cro.  Jac.  309. 
522.  Cro.  Car.  138.  465.  6.  7.  8.  9.  470. 


Thirdly,  ©f  !RclCJUe0  tfiat  entire  i)g 

CKLla^  of  Enlargement  of  tije  €* 
ftate* 

And  here  it  is  to  be  known  that  all 
Feudal  Eftates  paffed  as  is  faid  by  Feoff- 
ment, where  the  Contrad  was  folemnly 
made  coram  paribus  with  the  utmoft  No- 
toriety, that  all  Persons  that  had  Right 
might  have  the  utmoft  Notice  againft  whom 
to  bring  their  Aftions:  But  when  the  Feud 
came  to  be  Inheritable,  then  it  was  necef- 
fary  that  there  ftiould  be  Conveyances  to 
pals  the  Eftate,  where  the  Feudary  had 
parted  with  the  Poffeflion  for  a  limited 
Time  ;  as  alfo  for  the  Lord  to  pafs  the 
Services  of  his  Feudal  Tenants.   Now  this 

could 
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could  not  be  by  Feoffment,  becaufe  fuch 
Perfons  had  not  the  PoflefTion  to  transfer. 
Confequently  it  was  neceflfary  that  they 
fhould  pals  by  Grant,  where  the  Parties 
had  the  utmoft  Notoriety  that  the  Matter 
was  capable  of,  which  anciently  made  a 
Notoriety  three  Ways.  Firjl,  By  Attorn- 
ment or  Confent  of  the  Tenant,  which  was 
required,  leaft  the  Lord  that  had  often 
deadly  Feuds  with  his  neighbouring  Clans, 
ftiould  compound  the  Matter  by  the  Alie- 
nations of  fome  of  the  Feudaries,  who 
might  be  forced  into  the  Fealty  of  another 
Lord,  with  whom  they  had  anciently  con- 
tended. Secondly,  The  Notoriety  was 
made  by  the  Payment  of  Services,  which 
being  anciently  Corporeal,  it  was  eafily 
feen  who  was  the  Feudal  Lord,  becaufe 
the  Military  Tenants  attended  the  Lord 
in  Perfon  in  the  Wars,  and  the  Soccage 
Tenants  plowed  and  manured  the  Lords 
Grounds,  fo  that  when  granted  it  was  ea- 
fily feen  where  the  Service  was  paid. 
Thirdly,  A  notorious  Poflefiion  >  the  Eftate 
of  which  may  be  enlarged.  Fourthly,  By 
Fines  for  Alienation,  which  gave  Notorie- 
ty to  fuch  Contrafts^  which  grew  obfolete 
by  Alienations  to  hold  Part  of  the  Feud; 
and  afterwards  by  the  Statute  of  Quia 
Emptores,  that  gave  Power  at  all  Times 
to  alien,  holding .  of  the  fupcriour  Lord  $ 
but  the  former  Caufes  of  Notoriety  ftill 
i  continue, 


Continue.  Now  a  Releafe  to  the  particu- 
lar Tenant  from  the  Lord  from  whom  he 
holds,  is  equal  to  a  Grant  and  Attornment, 
for  the  Services  go  over  to  the  fuperiour 
Lord,  and  there  needs  no  Attornment  $ 
for  the  Tenant's  Accepting  the  Grant  is  an 
Attornment,  and  Acceptance  and  Confent 
is  prefumed  to  a  Grant  made  to  himfelf, 
unlefs  the  contrary  appears. 

If  A.  makes  a  Leafe  for  Life,  and  Lef- 
fee  for  Life  makes  a  Leafe  for  Years,  A* 
releafes  to  the  Lelfee  for  Years,  and  his 
Heirs,  this  is  void,  becaufe  here  is  not  the 
Confent  of  the  Tenant  for  Life,  who  is 
immediate  Tenant  to  the  Reverfioner,  and 
ought  to  attorn,  and  therefore  this  Eftate 
ought  to  pafs  by  Grant  and  Attornment : 
So  it  is  if  a  Man  leafes  for  twenty  Years, 
and  the  Leffee  affigns  for  ten  Years  j  but 
if  a  Man  makes  a  Leafe  for  Years,  the 
Remainder  for  Life,  and  afterwards  re- 
leafes to  the  Tenant  for  Years,  this  is  good, 
becaufe  the  Tenant  for  Years  holds  of  the 
Revcriioner,  and  pays  him  the  Services, 
and  ought  to  attorn  to  his  Grants,  and  not 
he  in  the  Remainder  for  Life  ;  and  there- 
fore where  Tenant  for  Years  accepts  a 
Releafe  of  theReverfion,  it  muft  in  Confe- 
quence  be  good  ;  but  in  that  Cafe  a  Releafe 
to  him  in  the  Remainder  for  Life  is  good, 
becaufe  the  Leflee,  in  the  original  Infeuda- 
tion,  took  the  Eftate  for  Years,  fubjedt  to 

F  fuch 
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fiich  Remainder  for  Life,  and  therefore 
there  needs  no  Conferjt  from  the  Leffee 
for  Years,  to  enlarge  the  Eftate  into  a  Fee. 
But  a  Man  muft  not  only  have  an  imme- 
diate Relation,  but  he  muft  have  the  no- 
torious Pofleffion  of  the  Eftate,  as  Tenant 
for  Life  has  by  the  Feudal  Contract ;  for 
if  he  hath  not  the  Poffeflion,  but  has  af- 
figned  it  over  to  another,  there  can  be  no 
fuch  notorious  PolTellion  upon  which  a  Re- 
leafe fhould  enure  ;  for  it  would  deftroy 
the  Solemnity  of  Contracting,  if  the  Re- 
leafe  fliould  pafs  the  Eftate,  and  charge 
the  Tenant,  when  the  Party  was  not  real- 
ly in  Poffeflion.  Thus  Tenant  by  the 
Curtefy  is  Tenant  to  the  Heir  by  the  Law, 
which  he  cannot  alter  by  his  own  Aft  ; 
fo  he  remains  Tenant  to  the  Aftion  of 
Wafte,  and  to  attorn  to  the  Grants  of  the 
Reversioner,  notwithftanding  Alignments ; 
becaufe  the  Eftate  is  meerly  created  by  the 
Law ;  yet  he  is  not  capable  of  a  Releafe, 
becaufe  he  has  no  notorious  Poffeflion  in 
pais^  which  may  be  enlarged  into  a  Fee. 
So  if  an  Infant  makes  a  Leafe  for  Life, 
and  the  Lcilee  afligns  it  over  to  another, 
with  Warranty,  the  Infant  at  full  Age 
brings  a  5Dn?n  fait  infra  at  at  em  againft 
the  Aflignee,  and  he  vouches  the  Affignor, 
who  enters  into  the  Warranty-  the  De- 
mandant   cannot   releafe  in  Fee  fo  as  to 

enlarge 


enlarge  the  Eftate,  becaufe  the  Vouchee 
has  no  Poffeffion, 

N.  %.  As  in  Feoffments  there  was  re- 
quired  the  Word  Heirs^  to  diftinguifh  the 
Feud  from  fuch  as  were  not  Hereditary  $ 
fo  it  muft  be  inferted  in  Releafes  that  on- 
ly come  in  Place  of  the  Feoffment,  in 
Cafes  where  the  Poffeflion,  was  transferred 
before. 

Fourthly,  <©f  JMeafejs  tfiat  tmm  bp 

(LElar  of  Mittre  le  Eftate* 

When  two  feveral  Perfons  come  in  by 
the  fame  Feudal  Contract,  one  of  them  may 
difcharge  to  the  other  the  Benefit  of  fuch 
Feudal  Contract  by  a  Releafe,  becaufe  no 
Notoriety  is  needful*  fince  there  was  a  fuf- 
ficient  Notoriety  in  the  prior  Feudal  Con- 
tract j  and  fuch  a  Releafe  is  called  a  Re- 
leafe  by  Way  of  Mittre  le  Eftate.  Thus 
two  Coparceners  come  in,  as  it  is  faid*  to 
one  entire  Feud,  and  defcending  from  their 
Father  j  and  therefore  they  may  releafe 
privately  to  each  other,  without  any  No- 
toriety by  Feoffment;  becaufe  they  take 
by  Reafon  of  the  former  Contract,  and 
Defcent  to  them,  which  eftabliflies  them  in 
the  Poffeflion,  without  a  Notoriety.  But 
fince  the  Coparceners  do  alfo  tranfmit  di* 
ftind  Eftates  to  their  Children,  they  may 
pafs  fuch  Eftates  by  Feoffment  $  for  they 

F  2  have 
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have,  in  Refped  of  the  Defcending  Linc5 
diftind  Eftates,  which  they  may  pafs  by 
a  diftind  Feoffment  ;  but  Joint-Tenants 
can  only  pafs  the  Eftate  by  Releafe,  and 
not  by  Feoffment,  properly  fpeaking ;  for 
they  are  in  by  the  firft  Feudal  Contract  j 
and  therefore  a  fecond  Feoffment  cannot 
give  any  other  farther  Title  or  Notoriety, 
becaufe  every  Perfon  fliall  be  fuppofed  to 
be  in  by  the  elder  and  moft  worthy  Ti- 
tle, which  is  the  Prior  Feoffment  ;  there- 
fore the  fecond  Feoffment  is  impertinent. 
Nor  is  this  any  Injury  to  a  Stranger's  Pre- 
cipe, for  he  may  bring  it  againft  them 
all,  according  to  the  prior  Feudal  Con- 
trad  ,  and  if  any  of  them  difclaim,  the 
reft  nuift  defend  for  the  whole,  or  lofe 
Booth. 3  5.  their  Intereft.  But  if  there  be  two  Te- 
nants in  Common,  they  cannot  releafe  to 
each  other,  but  they  muft  pafs  their  Eftate 
by  Feoffment;  becaufe  this  Eftate  being 
eflablifhed  by  different  Notorieties,  each 
having  palled  by  diftind  Liveries,  they 
muft  pafs  to  each  other  by  a  diftinguifhing 
Livery,  or  elfe  it  cannot  be  known  in 
whom  fuch  Parts  are,  which  formerly  had 
paffed  by  a  diftind  Livery. 
Co.  Lit.  N.  S.  That  Releafes  that  enure  by 
273-  *•  Way  of  Mittre  k  Eftate^  need  not  have 
9-  the  Word  Heirs ,  becaufe  the  Parties  are 
not  in  by  fuch  Releafe,  but  by  the  former 

Feudal 


£)£  Bcleafes*  69 

Feudal  Contract,  which  paffed  an  Inheri- 
tance, and  the  Releale  only  difcharges 
the  Pretentions  of  one  of  them. 


£)f  Confirmation. 

Confirmation  is  the  Approbation  or  Af-  j  it#  Scftt 
lent  to  an  Eftate  already  created,  515. 
which,  as  far  as  is  in  the  Confirmed 
Power,  makes  it  good  and  valid  :  So  that 
the  Confirmation  doth  not  regularly  create 
an  Eftate ;  but  yet  luch  Words  may  be  min- 
gled in  the  Confirmation,  as  may  create  and 
enlarge  an  Eftate;  but  that  is  by  the  Force 
of  fuch  Words  that  are  foreign  to  the  Bufi- 
nefs  of  Confirmation,  and  by  their  own 
Force  and  Power  tend  to  create  the  E- 
ftate. 

AReleafe  paffes  away  the  Right  from  the  Sc£h  516. 
Releafor,  and  by  that  Means  may  confe-  se- 
quentially ftrengthen  the  Eftate  $  but  a  Con- 
firmation primarily  ftrengthens  the  Eftate, 
and  confequently  fo  far  as  the  Eftate  con- 
tinues, makes  it  good  againft  the  Confir- 
med If  my  Tenant  for  Life  makes  a 
Leafe  for  Years,  I  cannot  releafe  to  the 
Leflee  for  Years,  becaufe  there  would 
want  the  Attornment  of  Tenant  for  Life, 
and  therefore  the  Right  muft  pafs,asisfaid, 
by  Grant  and  Attornment^   and  not  by 

F  3  Releafe; 
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Releafe  ;  but  I  may  confirm  the  Eftate  of 
Tenant  for  Years,  for  there  wants  nothing 
but  my  Affent  to  corroborate  the  Eftate 
already  in  Being. 
Se^.  si 8.      I  cannot  releafe  to  the  Termor  of  the 
DifTeifor,  becaufe  he  is  a  perfect  Stranger 
to  the  Freehold ;  fo  that  the  Releafe  is 
to  one  that  has  no  Right  or  Poffeflion  of 
his  own,  and  therefore  it  is  to  him  a  Re- 
leafe of  a  naked  Right ;  but  I  may  con- 
firm  that  Eftate  which  is  already  in  Being  in 
him. 
Se£t.  p9k      If  a  Man  confirm  the  Diffeifors  Eftate 
$zo.        for  an  Hour,  this  pafles  the  Fee,  even  with- 
out the  Word  Heirs^  becaufe  the  Difleifor 
has  the  Fee ;  and  when  that  Eftate  is  aifent- 
cd  to,  the  Diffeifee  can  never  afterwards 
deftroy  it.     So  if  he  confirm  the  Term 
fcf  the  Leffee  of  the  Difleifor  for  fome 
Part  of  the  Years,  he  cannot  defeat  it  du- 
ring the  whole  Term,  becaufe  the  Term 
is  confirmed ;  and  the  laft  Words  being 
derogatory  from  his  own  Grant,  muft  be 
reje&ed ;  but  if  he  confirms  the  Land  to 
the  Termor,   for  Part  of  the  Term  and 
no  longer,  this  is  good,  becaufe  the  Par- 
ty that  had  Right  did  not  totally  affent 
by  exprefs  Words,  as  he  did  in  the  two 
former  Cafes  $  for  if  he  did,  no  derogatory 
Claufes  from  fuch  Affent  could  be  admit- 
ted ;    but  his  Affent  was  originally  but 
partial,  and  not  to  the  whole  Eftate,  and 

there-? 
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therefore  it  cannot  contrary  to  the  exprefs 
Words  be  carried  any  farther. 

If  a  Man  releafes"  to  Tenant  for  Life  Sea.  521, 
all  his  Right,  this  enures  to  him  in  the 
Remainder,  becaufe  he  parts  with  his 
whole  ;  and  he  that  has  but  an  Eftate  for 
Life,  by  the  Feudal  Conveyance,  cannot 
have  the  whole  Fee,  as  is  faid.  But  if  a 
Man  confirms  the  Eftate  for  Life,  it  is  an 
Approbation  and  Affent  to  that  Eftate  on- 
ly, and  therefore  the  AlTent  being  no  far- 
ther than  to  the  Eftate  for  Life,  it  cannot 
be  carried  to  ftrengthen  the  Remainder ; 
but  if  he  had  confirmed  the  Remainder, 
that  had  confirmed  the  Eftate  for  Life  by 
Implication  5  becaufe  the  Remainder  can- 
not be  without  a  particular  Eftate  to  flip- 
port  it,  therefore  the  Confirmation  of  the 
Remainder  muft  imply  an  Affent  to  all 
Means  neceffary  to  fupport  it. 

If  a  Man  confirm  the  Eftate  to  one  of  Sc&  522. 
the  Diffeifors,  he  only  has  the  Eftate  as 
he  formerly  had  it,  which  was  jointly 
with  the  other  Diffeifor  \  but  if  he  con- 
firms the  Eftate  of  one  Diffeifor  in  the 
Lands,  to  have  and  to  hold  the  Lands,  or 
his  Right  to  him  and  to  his  Heirs,  then 
fuch  Diffeifor  fliall  hold  out  his  Compa- 
nion ;  for  fuch  Habendum  explains  the 
Manner  of  his  Confirmation,  Dm*  that  he 
fliould  not  hold  the  Eftate  meerly  as  it  is, 
but  in  a  Manner  more  beneficial  for  him, 

F  4  that 
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that  is,  that  he  ihould  hold  the  Pofleffion 
that  he  has,  per  my  &per  tout  to  him  only  > 
for  the  Habendum  explains  the  Aflent, 
Hz.  That  he  fhould  hold  the  Pofleffion 
fole;  fo  that  the  Pofleffion  in  the  whole 
being  confirmed  to  him  only,  he  has  the 
total  Right  to  fuch  Pofleffion,  and  there- 
fore may  hold  out  his  Companion. 

Sea.  513.  If  one  Joint-Tenant  confirms  the  Land 
to  the  other,  this  makes  no  Alteration,  for 
he  confirms  the  Eftate  in  the  fame  Manner 
as  it  is  1  but  if  it  be  to  Have  and  to  Hold 
fuch  Lands  to  fuch  Joint-Tenant  only,  he 
has  a  fole  Eftate ;  Tor  then  he  exprefles  a 
Delign  of  Confirming  the  Pofleffion  to  him 
alone,  fo  that  the  Confirmation  goes  to 
the  Pofleffion  itfelf,  by  the  explanatory 
Words  in  the  Habendum^  and  not  to  the 
Manner  of  pofleffing-  and  the  Words  of 
the  Habendum  make  the  Confirmation  e- 
nure  as  a  new  Grant  of  fuch  his  Moiety. 

sea  «2d  Where  a  Man  has  an  Eftate  but  for 
Life,  and  he  m  the  Reveriion  confirms  the 
Eftate  to  him  and  his  Heirs,  the  Confir- 
mation as  to  the  Heirs  is  void,  becaufe  the 
Eftate  is  only  confirmed,  and  nothing  new 
is  granted  by  fuch  Confirmation,  and  the 
Eiftate  can  continue  but  for  Life  only  ,•  but 
if  it  had  been  to  Have  and  to  Hold  the 
Land  to  him  and  his  Heirs,  that  had  a- 
mounted  to  a  Grant  of  the  Fee ;  for  then 
there  appears  to  be  a  farther  Intent  than 

meerly 
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nieerly  to  confirm  the  Eftate,  mz.  to  en- 
large it  to  him  and  his  Heirs  ,-  and  taking 
the  Grant  ftrongeft  againft  the  Grantor,  it 
muft  pafs  away  the  Fee-fimple. 

So  where  I  let  Lands  for  Life  or  Years  Se&.  525. 
to  a  Feme  fole,  who  after  marries,  and  I  6m 
confirm  the s  Term  to  the  Husband  and 
Wife  for  their  Lives,  this  amounts  to  a 
new  Grant  of  the  Term  for  the  Life  of 
the  Husband ;  for  I  not  only  confirm  the 
old  Term,  but  ereft  a  new  one,  fince  the 
Words  import  more  than  a  Confirmation  of 
the  old  Term;  for  in  that  the  Husband 
has  nothing  in  his  own  Right. 

If  my  Dilleifor  or  my  Tenant  for  Life,  Se&  527. 
charge  the  Land  with  a  Rent-charge  in  8'  9*  5*°* 
Fee,  and  I  confirm  it,  I  iliall  for  ever  af- 
terwards hold  it  charged,  becaufe  I  have 
affented  to  the  Eftate,  which  has  a  Being 
from  fuch  DifTeifor  or  Tenant  for  Life ; 
and  therefore  I  cannot  afterwards  deftroy 
it. 

If  I  only  ufe  the  Words  T)edi  &  Con-  Se&  551. 
cejji^  that  is  as  ftrong  as  the  Word  Confir-  2t  5' 
mam ;  for  it  amounts  to  a  Grant  of  the 
Right  to  the  Perfon  in  Poffeflion  ;  and  if 
he  has  my  Right,  I  can  never  after  impeach 
his  Eftate. 

Here  the  Heir  of  the  DifTeifor  grants  the  Sea.  554, 
Right  of  Pofleffion,  and  the  Diflcifee  the 
Right  of  Propriety  $  for  every  one  grants 
what  he  lawfully  may. 

The 
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sea.  535.  The  Lord  by  confirming  the  Eftate,, 
*  7#  doth  not  pafs  his  Right  to  the  Seigniory., 
becaufe  the  Confirmation  or  Affent  to  that 
Eftate  cannot  be  interpreted  to  pafs  that 
other  diftinft  Right,  which  is  in  him,  fince 
the  AfTent  to  one  Eftate  is  no  Reaibn  to 
conclude  that  he  has  parted  with  the  other  5 
but  if  he  had  releafed  all  his  Right,  he 
had  extinguifhed  his  Seigniory,  becaufe  by 
fuch  remitting  his  Right,  he  could  not  have 
demanded  any  thing. 
Sea  538,  The  Lord  may  abridge  the  Services  of 
9-  540.  h^  Tenant  by  his  Confirmation,  but  he 
cannot  enlarge  them  or  create  new  Ser- 
vices ,-  for  when  he  has  confirmed  the 
Eftate  by  leffer  Services,  he  has  granted  to 
the  Tenant  the  Services  that  are  over  and 
above  what  was  fpecified  in  the  Confirma- 
tion ;  becaufe  Confirming  the  Eftate  to  hold 
by  leffer  Services  is,  by  Implication,  a  Grant 
or  Releafe  of  the  reft  ,•  for  he  could  not 
hold  by  leffer  Services,  unlefs  the  reft  were 
releafed  ;  but  if  he  confirms  to  hold  by 
greater  or  new  Services,  this  is  void,  be- 
caufe this  doth  not  amount  to  a  new  Grant 
from  the  Lord. 
Sea.  541.  If  I  confirm  a  Villain  to  another  that 
3-  3-  has  him  in  Poffeflion,  this  paffeth  nothing, 
becaufe  this  is  an  incorporeal  Right , 
which  cannot  be  devefted  out  of  me, 
and  the  meer  Confirmation,  where  a 
Man  has  no  Right,  is  really  nothing ;  for 

that 
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that  which  is  not  cannot  be  meerly  con- 
firmed; but  if  there  be  the  Words  *Dedi 
C7  Concejfi)  it  goes  farther  than  meerly  to 
ftrengthen  the  Eftate  in  the  Lands,  for  it 
pafleth  the  Right  to  the  Rent. 
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ATtornment  is  the  Confent  of  the  Te-  ut.  Se& 
nant  to  the  Grant  of  the  Seigniory,  5S«» 
or  the  Reverfion,  putting  him  into  the  Pof- 
feflion  of  the  Services  due  from  fuch  Te- 
nant. The  Reafon  is  three-fold.  F/r/?, 
From  the  ancient  Feudal  Law.  When  the 
Seigniories  fubfifted  in  their  ancient  Clans, 
they  ufed  to  be  continually  contending 
with  each  other ;  and  it  was  frequent  in 
thofe  Times  to  make  Peace  upon  amica- 
ble Conceffions  to  each  other ;  but  if  up- 
on fuch  Grants  they  fliould  have  fubjeSed 
any  Feudaries  to  the  other  Lord,  it  might 
have  been  to  the  infinite  Prejudice  of  fuch 
Tenants;  for  though  fuch  contending  Lords 
might  agree,  yet  the  Grudge  might  conti- 
nue to  the  Tenants ;  and  therefore  the  Po- 
licy of  that  old  Law  was,  that  their  Feal- 
ty was  not  to  be  carried  over  to  any  o~ 
ther,  without  their  Confent,  from  whom 
they  might  cxpeft  Oppreffion  rather  than 
Protection. 

Secondly 
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Secondly ',  That  the  Tenant  might  know 
to  whom  the  Rents  and  Services  were  due, 
and  to  diftinguifh  the  lawful  Diftrefs  from 
the  tortious  Taking  of  his  Cattle  5  and 
this  Reafon  was  fo  prevalent,  that  when 
the  Law  gave  a  free  Alienation^  in  Re- 
fpecl:  of  the  fuperiour  Lord,  yet  the  Te- 
nants Right  of  Attornment  continued  un- 
altered. 

Thirdly,  That  by  the  Tenant's  lawful 
Payment  to  the  Grantee  of  fuch  Seigniory 
orReverfion,  he  might  be  put  into  Poffeffi- 
on  of  fuch  Seigniory  or  Reverfion ;  and  that 
by  the  Payment  of  fuch  Rents  and  doing  of 
fuch  Services,  which  anciently  lay  in  going  to 
the  Wars  with  their  Lords,  and  plowing 
their  Grounds,  all  Men  might  know  in 
whom  fuch  Rights  were  vefted.  And  here 
the  moft  general  Rule  is,  that  the  Tenant 
cannot  alter  the  Grant,  but  only  attorn 
to  it  ;  and  by  fuch  his  Attornment,  can 
make  no  Variation  in  the  Grant  itfelf : 
For  the  Tenant  has  no  Right  to  the  Re- 
verfion ,  and  therefore  cannot  alter  the 
Difpofition  of  it  one  way  or  the  other ; 
but  he  has  a  Right  to  the  PofTeiTion,  and 
therefore  can  put  whom  he  pleafes  into  that 
PofTeilion  which  he  has  in  him. 
Lit.  Sea.  If  tne  k°rcl  grants  the  Services  to  one, 
552-  3-  and  afterwards  by  a  Deed  of  later  Date, 
grants  them  to  another,  the  Tenant  may- 
attorn  to  which  he  pleafes;  for  the  Seig- 
2  niory 
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niory  or  Reverfion  in  fuch  Cafes,  vefts  in 
the  Lord  or  Reverfioner  till  Attornment ; 
for  by  the  Deed  nothing  paffes  till  the 
Grantee  is  put  into  Pofleifion  by  the  At- 
tornment, no  more  than  a  Deed  of  Feoff- 
ment paffes  the  Feud  before  the  Feoffee 
be  put  into  Poffeffion  by  Livery ;  fo  that  if 
he  that  has  the  laft  Deed  has  the  firft  Pof- 
feifion,  he  is  the  Feudary,  becatife  by  the 
Notoriety  of  the  Livery  coram  paribus  ^ 
the  Feud  pafleth.  So  when  it  is  a  Rever- 
fion or  Seigniory,  which  do  not  lie  in  Li- 
very, it  muft  pafs  by  the  Notoriety  of  the 
Tenant's  Attornment :  So  if  a  Man  grants 
a  Reverfion  in  Fee,  and  afterwards  grants 
it  to  another  for  Life,  the  Tenant  attorns 
to  the  Grantee  for  Life,  he  (hall  never  at- 
torn to  the  Tenant  in  Fee;  fo  if  a  Man 
grants  a  Reverfion  in  Fee  upon  an  E? 
ftate  for  Years,  and  after  confirms  the 
Eftate  to  the  Tenant  in  Tail,  he  fhall  ne- 
ver attorn  to  the  Grantee;  becaufe  after 
the  Acceptance  of  fuch  Confirmation,  he 
cannot  put  the  Tenant  in  Pofifelfion  accor- 
ding to  the  Grant,  becaufe  the  Reverfion 
is  altered  by  fuch  his  Acceptance  j  and 
when  he  cannot  put  the  Grantee  in  Pof- 
feifion  of  the  Thing  as  it  was  granted,  ^he 
can  make  no  Attornment  all  ;  for  his  At- 
tornment cannot  vary  or  alter  the  original 
Grant ;  and  if  the  Tenant  could  alter  the 
Grant  by  his  Attornment,  no  Body  could 

tell 
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tell  by  fuch  Grants  in  whom  the  Seigniory 
or  Revcriion  was  lodged  :  and  fo  the  No- 
toriety  or  the  Attornment  as  Correfpon- 
dent  to  fuch  Grants,  would  be  altogether 
deftroyed.  And  it  is  highly  probable,  that 
as  their  Liveries  were  anciently  very  No- 
torious coram  paribus •,  fo  were  their  At- 
tornments alfo ;  and  fuch  Grants  coram  pa- 
ribus were  read  and  remembredj  and  if 
the  Attornments  wTere  not  to  correfpond 
with  the  Grants  in  all  Things,  it  would 
have  caufed  infinite  Perplexity  and  Quar- 
rels to  have  adjufted  fuch  Differences. 

If  the  Reverfion  be  granted  to  one  for 
Life,   the  Remainder  to  another  in  Fee, 
if  the  Tenant  attorns  not  to  Tenant  for 
Life,  he  cannot  attorn  to  the  Remainder- 
Man  ;  becaufe,  if  there  be  no  particular  E- 
ftate,    there  can   be  no   Remainder ;   and 
there  can  be  no  particular  Eftate,  unlefs 
the  Tenant  gives  him  PoiTeflion  by  his  At- 
tornment. 
Co.  Lit.         The  Rule  that  governs  thefe  Cafes  is9 
3?°-         that  he  that  owes  the  Services  muft  make 
554. 5. 6.  the  Attornment  j  and  therefore  where  the 
Tenant  in  Fee  makes  an  Eftate  for  Life, 
yet  he  remains  Tenant  to  the  very  Lord, 
and  mull:  attorn  to  the  Grant  of  the  Seig- 
niory ,-  but  if  he  makes  a  Leafe  for  Life, 
the  Remainder   in  Fee,   the  Tenant  for 
Life  muft  attorn  to  fuch  Grant  ;  for  this 
is  an  Alienation  in  Fee  5  and  fo  by  the  Sta- 
tute 


tute  of  Quia  Emptores>  they  muft  hold 
of  the  very  Lord ;  for  fince  the  Statute, 
no  Man  can  ere<ft  a  new  Tenure ;  and  a 
new  Tenure  would  be  created  if  the  Te- 
nant for  Life  were  to  hold  of  the  Re- 
mainder-Man, and  he  were  to  hold  cver^ 
and  the  Words  of  the  Statute  carry  it  for 
Tenant  for  Life  to  hold  of  the  Chief  Lord. 
*De  deter  o  lice  at  cuilibet  homini  libero  ad 
voluntatem  vendere^  ita  qacd  Fecffatits 
teneat  t  err  am  Mam  de  capitali  c£)omino 
feodi  illius  per  eadem  fervitia  &  confue- 
tudines  per  qua  Feoffator  temiit.  Now 
the  Tenant  for  Life  is  properly  the  Feof- 
fee in  this  Cafe,  and  therefore  is  to  hold 
of  the  Lord,  and  by  Confequence  muft 
attorn  to  the  Grant  of  the  Seigniory ;  and 
fince  he  holds  by  the  Services  of  the  whole 
Fee,  he  makes  an  Attornment  as  the  very 
Tenant,  and  there  needs  no  fubfequent 
Confent  of  him  in  Remainder.  If  the 
Tenant  be  diifeifed,  yet  fuch  Difleifee 
fhall  attorn  to  the  Lord,  becaufe  the  Feu- 
dal Contract  continues.  But  to  the  Grant 
of  a  Rent-charge,  or  a  Rent-feck,  the 
Tenant  to  the  Land  muft  attorn,  becaufe 
it  is  only  the  Land  is  liable,  and  no  Body 
elfe,  but  as  Tenant  of  the  Land:;;  and 
therefore  the  Land  being  to  yield  the  Rent, 
it  is  the  Tenant  of  the  Land  only  that  is 
to  confent  to  fuch  Grants,  and  put  the 
Grantee  into  Poileflion  ;  for  no  Man  can 
put  him  into  Poffeflion  of  Rent  iffuing  out 


i  of 


so  Df  ftttontmettt* 

of  fuch  Land,  but  the  Tenant  of  the  Land 
itfelf.  Therefore  if  there  be  Very  Lord, 
and  Very  Tenant  be  diifeifed,  and  the  Lord 
grant  the  Rent  off  from  the  other  Servi- 
ces, the  DifTeifee  cannot  attorn  to  this 
Grant,  becaufe  it  becomes  a  Rent-feck  in 
the  Grantee  3  and  then  none  can  attorn  but 
the  Tenant  in  Poffeflion  of  the  Land,  that 
is  to  pay  it,  becaufe  he  muft  be  put  into 
Pofferfion  by  the  Tenant  of  the  Land ,-  but 
if  the  Lord  had  granted  all  the  Services, 
the  Difleifee  might  have  put  the  Grantee 
in  Poffeflion  by  Attornment ;  becaufe  the 
Tenant  may  be  compelled  to  do  the  Ser- 
vices, being  ftill  Tenant  by  the  Feudal 
Contract,  and  may  compel  the  Lord  to 
avow  upon  him  ;  but  he  is  not  compellable 
to  pay  the  Rent,  which  is  turned  into  a 
Rent-feck,  but  as  he  is  Tenant  of  the 
Land,  which  he  is  not  after  the  Diffeiiin. 
Co.  Lit.        If  a  Difleifor  makes  a  Leafe  for  Life, 

^Tsed  ^e  Remam^er  m  Fee?  and  tne  DifTeifee 
558.9.  releafes  to  the  Tenant  for  Life,  this  fhall 
560. 1. 2.  enure  to  him  in  the  Remainder  ;  for  the 
Releafe,  as  is  elfewhere  (hewn,  cannot 
alter  the  Notoriety  of  the  Feudal  Feoff- 
ment >  but  the  Releafe  of  the  Feudal 
Lord  to  the  Tenant  for  Life  fhall  not 
enure  to  him  in  the  Remainder  ;  for  the 
Feudal  Feoffment  is  not  prejudiced,  and 
(lands  in  full  Force  whether  it  enure  one 
way  or  the  other,  and  therefore  it  fhall  enure 
to  the  Benefit  of  him  that  purchafed  fuch 

Seieni- 
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Seigniory  j  and  he  would  not  have  the  Be- 
nefit of  the  total  Purehaie  of  the  Seigniory, 
if  the  Releafe  were  to  enure  to  him  in  the 
Remainder ;  but  if  there  be  Tenant  for 
Life,  the  Reverfion  in  Fee,  if  the  Lord 
grants  the  Services  to  the  Tenant  for  Life, 
the  Reverfioner  muft  attorn,  becaufe  he 
holds  of  the  Lord;  but  fuch  Attornment 
does  not  alter  the  Tenure  of  the  Eftate  for 
Life,  for  that  cannot  be  altered  in  fuch 
Attornment  j  for  it  cannot  be  thought  that 
a  bare  Affent  to  the  Grant  ftiould  ever  be 
interpreted  to  difcharge  the  Tenant  out  of 
his  Fealty,  and  to  releafe  all  Manner  of 
Services,  without  any  Words  or  Deeds 
whatever.  But  the  Tenure,  which  the 
Tenant  for  Life  purchafed,  is  fuperfeded 
during  the  Continuance  of  the  Eftate  for 
Life,  as  to  all  the  Poffeffory  Fruits  of  fuch 
Tenure  -s  for  the  Tenant  for  Life  cannot 
hold  of  the  Reverfioner,  and  yet  the  Re- 
verfioner holds  of  him  ;  for  he  cannot  ex- 
ercife  the  Prerogatives  of  a  Lord  over  one 
to  whom  he  owes  Fealty,  and  therefore 
he  can  have  no  Wardfhip,  Marriage,  or 
Relief  of  the  Reverfioner  ;  but  if  the 
Reverfioner  dies  without  Heir,  it  fliali 
efcheat,  becaufe  the  Tenure  of  the  Rever- 
fioner is  gone  by  his  dying  without  Heirs, 
and  therefore  the  Caufe  of  the  Sufpen- 
fion  is  taken  away  $  and  therefore  the  Te- 
nant for  Life  may  have  the  Fee  without 
Prejudice  to  any  one  3  but  the  Tenant  for 
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Life  may  not  grant  the  Seigniory  during 
the  Sufpenfion,  becaufe  the  Seigniory  is 
drowned  in  the  Lands,  and  he  has  not  an 
Eftate  in  the  Seigniory  diftind  from  the 
Land;  fo  that  the  Grantee  can  make  no 
Title  during  fuch  Sufpenfion,  becaufe  there 
are  no  Services  due  from  the  Reverfioner 
during  the  Continuance  of  the  Eftate  for 
Life.  But  if  the  very  Tenant  in  Fee 
make  a  Leafe  for  Life  or  Years  to  the 
Lord,  yet  the  Lord  may  grant  the  Seig- 
niory, becaufe  the  Services  continue,  not- 
withstanding the  Leafe  $  for  the  Tenant 
holds  the  Reverfion  of  the  Lord  as  he  did 
before  ;  for  the  taking  the  Leafe  fliall  be 
never  interpreted  as  a  Deftru&ion  of  the 
Services,  that  were  before  due  to  the  Lord, 
while  the  Tenancy  of  the  Fee-fimple  has 
a  Continuance ;  but  if  the  Lord  diffeife 
the  Tenant,  or  the  Tenant  make  a  Feoff- 
ment to  the  Lord,  then  he  cannot  grant 
the  Seigniory ;  for  the  Lord  by  the  Com- 
mon Law,  in  the  firft  Cafe,  and  the  Sta- 
Co.  Lit.  tute  of  Quia  Emptor es  in  the  fecond,  holds 
314.564.  of  the  next  fuperior  Lord,  and  he  has  no 
S»  it:  Seigniory  diftinft  from  the  Land  itfelf. 

sett.  552.  o         *  <'.'.'/' 

Lit.  Sea.  If  a  Tenant  gives  a  Penny  as  Attorn- 
5*5«  ment,  this  will  not  found  an  Aflife,  becaufe 
it  is  no  Seifin  of  the  Rent,  unlefs  he  gives 
it  in  the  Name  of  Seifin  ;  but  the  Grantee 
may  have  a  Writ  of  Refcous,  becaufe  the 
Diftrefs  is  lawful,   being  annexed  to  the 

Services 


Services  that  pafl:  by  the  Attornment,  and 
therefore  the  Refcue  is  tortious. 

The  Attornment  of  one  Joint-tenant  is  Sea.  tfc- 
good,  for  both  are  Tenants  of  the  whole 
Land,  and  the  Services  are  due  for  the 
whole  Land  >  and  fince  the  whole  Servi- 
ces are  due  from  both,  either  may  confcnt 
for  the  whole,  and  the  Diftrefs  grows  to 
be  Notorious  on  the  Land  for  the  whole. 

The  Attornment  muft  be  during  the  Life  gc£h  $6h 
of  the  Grantor,  becaufe  otherwife  the  Re- 
version defcends  to  the  Heir  of  the  Grant- 
or, who  has  the  Right  in  him,  and  never 
granted  it  out  of  him.     Vide  poft. 

If  either  the  Tenant  for  Years  or  for  SC&.570. 
Life  in  this  Cafe  attorn,  it  is  good,  be-  Yj^' poi  * 
caufe  the  Tenant  for  Years  holds  the  Eftate 
for  Years  of  the  Reverfioner,  and  pays 
the  Services  to  him,  and  the  Tenant  for 
Life  holds  the  Freehold  of  the  Reverfio- 
ner;  fo  that  both  in  different  Refpccls 
hold  Eftates  of  him,  and  his  Releafe  to  ei- 
ther, as  is  faid,  is  good  enough.  But 
here  it  may  be  asked  on  Seffi,  569.  If  there 
be  Tenant  for  Life,  Remainder  in  Fee,  if 
he  in  Remainder  grants  the  Remainder, 
why  Tenant  for  Life  mud  attorn  when  he 
does  not  hold  of  the  Remainder,  but  of 
the  very  Lord,  as  is  faid  before,  by  Force 
of  the  Statute  of  gttta  Emptores ;  and  the 
Attornment  muft  be  made  according  to 
the  Tenure,  by  the  Rules  aforefaid  laid 
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down.     But  though  there  be  no  Tenure 
of  the  Remainder-Man,  yet  the  Attorn- 
ment of  the  Tenant  for  Life  is  required 
for  two  Reafons.     Fir  ft,  Becaufe  the  Re- 
mainder-Man came  in  by  the  Feudal  Feof- 
ment,  and  therefore  could  not  pafs  without 
the  utmofr  Notoriety,  and  this  was  by  Attorn- 
ment coram  paribus,  and  poffibly  fuchGrants 
and  Attornments  might  be  anciently  made 
in  their  Courts  -,  but  however  fuch  Noto- 
riety was  attributed  to  the   Attornment, 
that  the  Feudal   Feoffment  could  not  be 
altered  without  it.     Secondly,  Becaufe  the 
Action  of  Wade,  and  the  Forfeiture  of  Te- 
nant for  Life,  was  to  him  in  Remainder ; 
'  and  fince  he  lay  liable  to  feveral  Actions 
to  the  Remainder-Man,    it  is  fit  that  he 
ihould  attorn  to  the  Grant,  being  to  ibme 
Purpofes  attendant  to  him ;   though  by  the 
Statute,  the  Feudal  Service  was  to  be  paid 
to  the  very  Lord. 
Sea.  5-2.       But  when  fecret  Feoffments  were  allow- 
3-  4-  5*      ed  before  two  or  three  Perfons,  without 

being  coram  paribus,  fo  were  alio  fecret    - 
Attornments  before  two  or  three  Perfons,  I 
without  being  coram  paribus ;  and  by  the  ' 
fame  Reafon,  if  there  was  Tenant  for  Life, 
and  he  in  Reverfion  confirmed  the  Eftate 
to  Tenant  for  Life,  with  the  Remainder 
to  another  in  Fee,  this  was  good  to  veft 
the  Remainder  ;  for  the  Accepting  of  this 
Confirmation  implied  an  AfTent  to  the  Re- 
mainder 


mainder  that  was  thereon  limited  ,•  but 
then  it  was  neceffary  that  it  fhould  be  by 
Indenture,  and  the  Remainder-Man  fhould 
have  one  Part  -y  becaufe  otherwife  the  Re- 
mainder-Man would  be  never  able  to  iliew 
this  Grants  and  the  Afient  of  Tenant  for 
Life ;  for  the  Affent  could  not  be  {hewn 
unlefs  he  had  the  Deed  to  which  he  was 
Party,  and  whereby  his  Acceptance  would 
appear  to  the  Court. 

If  two  Joint-Tenants  make  a  Leafe  for 
Life,  they  may  afterwards  releafe  to  each 
other  without  any  Attornment  of  Tenant 
for  Life ;  for  fince  both  of  them  have  the 
Reversion,  the  Tenant  for  Life  is  Tenant 
to  them  both;,  and  confequentiy  there  is 
no  need  of  any  fubfequcnt  Content  to 
create  a  new  Tenancy  ^  and  paying  the 
Rent  and  doing  the  Services  to  one  only, 
is  a  fufficient  Notoriety,  that  the  whole 
Fee  is  in  one  only.  So  if  there  be  Te- 
nant for  Life,  the  Remainder  for  Life,  he 
in  Reverfion  may  releafe  to  him  in  the  Re- 
mainder for  Life ;  for  there  needs  no  No- 
toriety to  the  firft  Tenant  for  Life,  becaufe 
he  already  affented  to  the  Limitation  of 
the  Remainder  in  the  original  Creation  of 
the  Feud;  and  therefore  there  was  no 
Danger  that  he  fhould  be  fubjefted  to  his 
Enemy,  and  there  is  fufficient  Notoriety  to 
all  Strangers,  by  his  holding  of  him  in 
the  Remainder,  as  there  was  a  fufficient 

G  i  Noto- 
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Notoriety  in  the  firft  Cafe  of  the  Confir- 
mation, by  the  Tenants  holding  over  of  the 
Feudal  Lord. 
Lit.  Sea.  Thefe  Se&ions  ftand  upon  the  mod  evi- 
yi6-  1-  dent  Property  of  a  Feudal  Feoffment  a- 
for  fuch  Feoffments  cannot  be  defeated  but 
by  Ads  of  equal  Notoriety  to  the  Feoff- 
ment ;  fince  the  Feoffment  paffes  the  Fee 
by  a  notorious  Ceremony,  it  cannot  be  de- 
ftroyed  but  by  an  A&.  of  equal  Notoriety, 
tli at  is,  by  fuch  an  Entry  as  defeats  the 
whole  Fee ;  therefore  if  a  Man  makes  a 
Leafe  for  Life  or  Years,  and  then  enters 
and  oufts  his  Termor  for  Years,  or  diffei- 
fes  his  Tenant  for  Life,  and  then  makes 
a  Feoffment ;  if  the  Tenant  for  Life  or 
Years  re-enter,  he  leaves  the  Fee-fimple 
in  the  Feoffee  without  Attornment  ;  for 
the  Tenant  for  Life  or  Years  by  his  Re- 
entry, cannot  defeat  the  whole  Feoffment, 
becaufe  he  has  only  a  Right  to  an  Eftate 
for  Life  or  Years  ;  and  if  his  A£t  of 
Entry  cannot  deftroy  the  entire  Operation 
of  the  Feoffment,  then  muft  fome  Part  of 
the  Eftate  that  paffed  by  the  Ceremony  of 
this  Feudal  Conveyance,  be  left  in  the 
Feoffee.  So  it  is  if  Tenant  for  Life  or 
Years  recovers  by  Ejectment  or  Affife,  yet 
he  leaves  the  Fee  in  the  Feoffee  ;  for  the 
entire  Operation  of  this  Feudal  Conveyance 
js  not  deftroyed  by  this  Recovery  j  and  if 
it  be  not  deftroyed,  the  Fee  muft  refide  in 

him. 


him.  But  it  will  be  obje&ed,  by  this  Me- 
thod a  Man  may  be  forced  to  attorn  to 
his  Enemy :  Jnjwer^  It  is  better  the  Te- 
nant fhould  receive  fome  fmali  Prejudice, 
than  the  Rules  of  Feoffments,  upon  whofe 
Notoriety  every  Mans  Eftate  depended, 
fhould  be  broken.  Secondly ',  It  is  the  Tenant's 
own  Laches,  that  he  futfered  himfelf  to 
be  oufted  or  diffeifed-  and  therefore  it  is 
to  be  prefumed  that  he  was  fatisfied  of  the 
Feoffee.  But  then  how  if  they  had  enter- 
ed vi  &  cirmis^  and  eje&ed  him.  Anfwer^ 
It  feems  that  then  fiich  fubje&ing  to  ano- 
ther, contrary  to  his  Will,  fhould  be  con- 
fidered  in  an  A&ion  of  Trefpafs,  and  the 
Tenant  fhould  be  recompenfed  for  it  in 
Damages. 

If  a  Leffee  for  twenty  Years  makes  a 
Leafe  for  ten  Years,  the  fecond  LeiTee 
cannot  attorn  to  the  Grant  of  him  in  Re- 
verfion, becaufe  he  holds  of  him ;  but  if 
the  Reveriioner  enters  upon  fuch  Leffee, 
and  makes  a  Feoffment  in  Fee,  and  the 
Leffee  re-enters,  this  leaves  the  Reversion 
in  the  Feoffee  without  Attornment.  6B.ep.tf?; 

So  if  a  Man  makes  a  Leafe  for  Life, 
and  then  grants  the  Reverfion  for  Life,  in 
this  Cafe,  if  he  were  to  ^rant  theReverfi- 
on  in  Fee,  the  Grantee  of  the  Reverfion 
muft  attorn,  becaufe  he  immediately  holds 
of  the  Reveriioner  in  Fee ;  but  if  the  Re- 
verfioner  in  Fee  diffeifes  the  Tenant  for 
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Life,  and  makes  a  Feoffment,  and  Tenant 
for  Life  re-enters,  he  re-fettles  himfcif  and 
the  Grantee  for  Life  in  their  Eftates,  and 
leaves  the  Reverfion  in  the  Feoffee  ;  for 
the  Leffee  for  Years,  in  the  firft  Cafe,  and 
Leffee  for  Life  in  the  fecond,  by  their 
Entry,  refettle  themfelves  and  their  Re- 
verfioners  in  their  Eftates ;  but  they  leave 
the  remaining  Part  of  the  Eftate  in  the 
Feoffee,  becaufe  as  much  of  the  Feoffee's 
Eftate,  as  is  not  defeated  by  their  Entry, 
muft  be  left  in  him. 

If  two  Joint-Leffees  for  Years  or  Life 
be  oufted  or  diffeifed  by  the  Leffor,  who 
makes  a  Feoffment,  and  one  re-enters,  he 
leaves  the  Fee  in  the  Feoffee,  caufa  qua 
fupra.  If  Leffor  diffeife  his  Tenant  for 
Life  or  Years,  and  makes  a  Feoffment, 
and  the  Leffee  re-enters,  the  Rent  there- 
on referved  is  revived,  and  ought  to  be 
paid  to  the  Feoffee,  becaufe  when  the  Lef- 
fee enters,  he  muft  hold  the  particular  E- 
ftate  of  Tome  Body  ;  and  if  he  be  in  of 
the  fame  Eftate,  he  muft  hold  of  the  fame 
Services  ;  and  fince  the  Feoffee  is  in  by 
Feoffment,  he  muft  hold  as  of  his  Rever- 
fion. But  if  the  Grantee  of  a  Rent-charge 
diffeifes  the  Tenant  of  the  Land,  and  makes 
a  Feoffment  in  Fee,  and  the  Tenant  re-en- 
ters, this  can  never  be  revived,  becaufe  the 
Feoffor  cannot  have  it  again,  contrary  to 
his  own  Feoffment,  and  the  Feoffee  can 

never 
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never  have  it,  becaufe  he  was  only  feifed 
of  the  Land,  and  not  of  the  Rent,  and 
the  Rent  was  never  transferred  to  him. 

Where   a  Leafe  is  made  for  Life,  the  Co.  Lit. 
Remainder   in  Tail  or  for  Life^  the  Re-  3X9-  Se&. 
mainder   to   the   right  Heirs   of   Tenant  5?8' 
for  Life,  Tenant  for  Life  has  the  Remain- 
der in  him,  and  he  may  grant  it  •  otherwife 
it  is  where  there  is  a  Leafe  for  Years,  the 
Remainder  in  Tail  or  for  Life,  the  Re- 
mainder to  the  right  Heirs  of  Tenant  for 
Years,  then  the  Tenant  for  Years  cannot 
grant  it :  for  the  Remainder  is  vefted  in  the 
right  Heir  as  a  Purchafer.     The  Reafon 
of  the  Difference  is,  that  in  the  firft  Cafe, 
the  Tenant  for  Life  is  Tenant  to  the  Lord, 
being  properly  Feoff atus  within  the  Sta- 
tute of  Quia  Emptores  t  err  arum  y  as  is  faid 
Sect.  554.    And  therefore  when  a  Remain- 
der is  afterwards  limited  to  the  right  Heirs 
of  Tenant  for  Life,  fuch  Tenant  fhall  be 
in  the  Homage  of  his  Lord,  becaufe  he  has 
an  Inheritance  for  which  he  ought  to  vow 
to  venture  his   Life,  and  the  Lord  fhall 
have  the  Fruits  of  fuch  Feudal  Inheritance; 
for  if  the  intermediate  Eftate  be  cxtinft, 
during  the  Minority  of  the  Heir,  the  Lord 
fhall  have  the  Wardfliip  and  Marriage  of 
him,    and  fhall  have  the  Hariot  of  fuch 
Tenant    dying    feifed.      Vide  Hale  fur 
Fitzherbert  143.     And  by  Confequence 
the  Inheritance  muft  be  fuppofed  to  refide 

in 


90  €>f  TLttowmmu 

in  Tenant  for  Life  ;   and  were  the  Con- 
ftrudion   otherwife,   it  would   apparently 
tend  to  the  weakening  the  Tenure   and 
State  of  the  whole  Kingdom.     Therefore 
fuch  Interpretation  ought  to  be  made,  as 
beft  fupports  the  Tenure,,  when  the  Words 
will  bear  both  Senfes.     But  in  the  fecond 
Cafe,  the  Tenant  for  Years  is  not  the  Feof- 
fatits ;  for  the  Perfon  properly  that  takes 
by  the   Feoffment  is  the  Freeholder,  and 
the  Tenant  for  Years  is  but  the  Bailiff  to 
the  Freeholder  $  and  it  is  the  Freeholder 
that  is  attendant  to  the  fuperiour  Lord, 
may  be  in  his  Homage,  and  that  holds  of 
him,  and  from  whom  the  Services  are  due. 
Therefore   this  Remainder  to    the  right 
Heirs  is  not  immediately  vefted  in  the  Te- 
nant for  Years,  becaufe  the  Heir  is  the  firft 
that  can  have  the  Freehold  as  Feudal  Te- 
nant to  the  Lord  ;  and  therefore,  by  the 
Words  of  the  Grant,  he  muft  be  the  firft 
Purchafer  of  fuch  Freehold ,-  and  becaufe 
the  Tenant  for  Years  cannot  hold  of  the 
Lord,  or  the  Lord  avow  upon  him,  no  other 
Interpretation  can  be  made.  Co.  Lit.  SeU» 
Therefore  if  a  Leafe  be  made  to  A*  for 
Years,  wTith  Livery,  the  Remainder  to  the 
right  Heirs  of  A.  this  is  a  void  Feoffment, 
not  only  becaufe  the  Freehold  would  be 
in  Abeyance,  and  there  be  no  Perfon  for 
the  Stranger's  'Precipe ,  but  alfo  becaufe 
there  would  he  no  Perfon  in  the  mean 
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Time  for  the  Lord's  Avowry,  and  to  an- 
fvver  his  Services;  and  therefore  fuch  Re- 
mainder muft  be  void  in  the  very  Creati- 
on of  it ;  becaufe  there  is  no  Perfon  in 
whom  the  Freehold  can  veft  ;  and  if  the 
Aft  of  Notoriety  doth  not  deliver  over  the 
Poffeflion  of  the  Freehold,  it  is  a  Nullity 
in  the  very  Aft  of  delivering  Poffeifion^ 
and  altogether  impertinent.  So  it  is  if 
fuch  Eftate  were  limited  by  Way  of  Ufe 
executed  ;  becaufe  if  the  Feoffor  does  not 
part  with  the  Ufe  out  of  him,  the  old 
Ufe  is  executed  on  the  Feoffment ;  for  the 
Freehold  cannot  be  in  Abeyance  till  Te- 
nant for  Years  dies,  and  it  does  not  exe- 
cute in  the  Feoffee,  without  Confideratioiii 
but  it  feems  it  were  good  by  Way  of  exe- 
cutory Devife,  if  the  Contingency  avoids 
a  Perpetuity,  by  happening  during  a  Life j 
becaufe  then  there  is  no  immediate  Trans- 
ferring of  the  Freehold,  but  it  vefts  in  the  Heir 
to  anfwer  the  Stranger's  Precipe  and  the 
Lords  Services,  until  the  Contingency  hap- 
pens ;  and  it  feems  it  fhould  be  a  good  Limi- 
tation in  the  Cafe  of  a  Chancery  Truft,  where 
the  legal  Eftate  is  in  the  Feoffee.  But  if  Te- 
nant in  Fee  makes  a  Leafe  for  Years,  Life3 
or  Gift  in  Tail,  the  Remainder  to  his  own 
right  Heirs,  or  executes  fuch  Limitation 
by  Way  of  Ufe,  he  is  in  his  old  Rever- 
fion,  becaufe  he  never  put  himfelf  out  rf 
the  Homage  of  his  fuperiour  Lord  j  for  k 
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ftiall  not  be  conftrued  a  contingent  Re- 
mainder in  the  right  Heirs,  becaufe  he 
has  not  parted  with  any  thing  in  the 
Reverfion,  but  to  his  Heirs,  to  whom  a 
Man  cannot  make  a  Limitation ;  for  he 
muft  have  the  Fee  in  him  in  the  mean 
time,  till  the  Contingency  happens,  and 
therefore  muft  remain  Tenant  to  the  Lord, 
as  he  was  before  ;  and  then  it  were  a  very 
hard  Conftru&ion  to  make  this  a  contingent 
Remainder  only  to  deftroy  the  Fruits  of 
the  Feudal  Tenure,  when  the  Anceftor 
held  as  very  Tenant  to  the  Lord,  during 
his  Life.  Co.  Lit.  22.  and  Hale  upon  it. 
Cro.  Jac.  590.  2  Roll.  Rep.  196.  216. 
3  Leo.  64.  Dyer.  7.  Toph.  3.  1  Co.  130. 
Moor  118. 119.  284.5.  720.  2  Co.  91.  1  Co. 
104.  Cro.  Car.  24.  Hob.  27.  30.  1  Mod. 
96. 98.  1  21.  122.  1  Vent.  372. 382.  1  Roll. 
Abr.  827.  841.  2  Roll.  Rep.  196.  216. 
"Bro.  Feoffment  to  Ufes,  338.  Dyer  156* 
237.  362.  235.  308. 
Sea.  5-9.  It  i$  here  to  be  noted  that  by  Fine  the 
580.1.2.  Eftate  paflfes  before  Attornment,  and  the 
5'4'  Grantee  by  Fine  fihail  have  the  Wardfhip, 
or  enter  for  an  Efcheat  or  for  Forfeiture, 
before  the  Attornment  in  the  Quid  juris 
ctamat ;  but  he  cannot  diftrain  or  have  an 
Action  of  Waite,  Writ  of  Entry  ad  com- 
munem  legem  in  confimili  cafii,  or  in  cafo 
provifo,  or  a  Writ  of  Ward,  or  of  Cuf- 
ton/s  &  Services,  the  Grantee  cannot  have 

before 


before  Attornment ;  but  what  the  Lord 
may  feiie  he  is  entitled  to  before  Attorn- 
ment, as  the  Harlot,  Wardship,  Qc.  Now 
to  underftand  this,  we  muft  go  into  the 
ancient  Manner  of  Conveyancing,  which 
was  of  two  Sorts;  either  by  Fine  or  Feoff- 
ment. The  Fine  was  in  the  Lord's  Court, 
and  by  this  they-pafTed  all  Feudal  Right 
which  was  in  Pofleilion ;  and  there  are  In- 
ftances  as  low  as  the  Time  of  H.  2.  and 
Ed.  2.  of  Fines  in  the  Court  of  the  Lord. 
Madox  15.  and  they  were  called  Fines, 
becaufe  a  Fine  was  paid  to  the  Lord  for 
fuch  Agreement,  becaufe  it  transferred  the 
Feudal  Right  held  of  the  Lord.  Now  in 
fuch  Courts  they  paffed  all  the  Right 
the  Tenant  had  in  PofTcllion ;  but  the 
Right  of  A&ion  could  not  be  tranf- 
ferredj  becaufe  that  would  have  encou- 
raged Maintenance ;  therefore  whatever 
fuch  -Grantee  could  feife,  pad  by  this  Feu- 
dal Conveyance,  but  the  Right  of  Diftrefs 
and  of  Action  did  not  pais  without  At- 
tornment. The  Feoffment  conveyed  the 
Feudal  Poifeffion  coram  paribus^  out  of 
Court;  for  it  was  neceffary  to  convey 
fometimes  before  the  Court  was  held,  and 
then  the  Peffeffion  was  delivered  over  co- 
ram paribus ;  but  as  there  were  two  Con- 
veyances of  Copyhold,  one  in  the  Lord's 
Court,  and  the  other  to  the  Cuftomary 
Tenants ;  fo  in  Freehold,  where  the  im- 
mediate 
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mediate  Grant  was  to  the  Feoffee,   and 
not  to  the  Lord,    as  in  the  Copyhold  ; 
yet  there  were  two  Sorts  of  Conveyances, 
one  by  Fine  in  open  Court,  the  other  by 
Feoffment  coram  paribus:  The  Right  only 
paffed  by  Fine,  becaufe  the  Poffeflion  be- 
ing in  the  Grantee,  they  might  well  ftay 
till  the  next  Court  to  transfer  the  Right ; 
but  where  the  Polfeffion  was  to  be  parted 
with,   or  Service  to  be  done,    or  Money 
paid,  there  the  ufual  way  was  coram  pari- 
hiS)  that  the  Feoffee  might  not  lofe  the 
Profits  in  the  mean  time,  or  the  Polfeffion 
be  delivered  before  the  Contract  could  be 
compleated.     Thus  it  flood  fome  Time  af- 
ter the  Conqueft ;  but  the  after  Kings  en- 
deavouring to  retrench  the  Privilege  of  the 
great  Lords,  they  firft  in  Magna  Charta*> 
and  after  by  the  Statute  of  Quia  Empto- 
res  terrarurriy  began  to    admit  of  Alie- 
nations, without  Fine  to  the  Lord  ;  and 
the   A6ls  of  the  Court-Baron  were  only 
efteemed  to  create  Notoriety  among  the 
Tenants    of   the   Manor.     From    hence 
Grants  in  the  Lords  Courts  were  omitted, 
and  the  Attornments  in  pais  were  the  on- 
ly Notorieties  of  fiach  Grants,  no  Fine  be- 
ing  paid  to  the   Lord ;    and  the  King's 
Courts  creating  a  Notoriety  all  over  the 
Land,  the  ufual  Way  was  to   make  the 
Grant  in  the  King's  Court,  in  this  Man- 
ner.    They  ufed  to  fuppofe  that  the  Par- 
ties 
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ties  had  covenanted  to  alien $  and  all  Writs 
of  Covenant,  as  being  an  Action  of  pub-  . 
lick  Concern  to  the  Juftice  of  the  King- 
dom, were  fueable  only  in  the  Kings 
Court ;  and  by  Confequence  this  Cove- 
nant to  alien  was  fueable  there  ;  and  that 
Court  being  pofTeffed  of  the  Matter,  as  an 
adverfary  Caule,  they  were  admitted  to 
make  all  Manner  of  Agreement,  touching 
fuch  Suit  depending  j  and  thefe  Agreements 
being  amicably  made  by  Way  of  Compo- 
sition before  the  Kings  Court,  it  became 
the  Juftice  of  the  King's  Court  to  fee 
them  performed  ;  and  therefore  a  Scire 
facias  iffued  to  execute  the  Fine,  and  a 
Quid  juris  clamat  to  the  Tenant ;  but  by 
the  Fine  nothing  paffed  but  what  the  Gran- 
tor could  feife,  and  not  the  Right  of  Ac- 
tion, for  the  Danger  of  Maintenance;  but  in 
the g^id juris  c/amat^theTenant  was  com- 
pellable to  attorn,  unlets  he  could  fliew  that 
he  was  fubmitted  to  his  Enemy  ;  fo  that  here 
the  Provifion  made  by  the  Quid  juris  da- 
mat^  was  for  the  Intereft  of  the  Tenant; 
but  the  Tenant  was  not  compellable  to  at- 
torn in  two  Cafes.  Firjl,  If  the  Tenant 
were  Tenant  in  Tail ;  for  he  claiming  fuch 
a  Right,  as  by  Poflibility  may  continue 
for  ever,  is  looked  upon  as  Matter  of 
the  Eftate,  and  not  bound  to  transfer  the 
Reverfion,  according  to  the  Pleafure  of  the 
Grantee,  Befides,  the  Statute  Law  is  that 
i  the 
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the  Will  of  the  Donor  be  obferved,  and 
therefore  they  cannot  compel  him  to  trans- 
fer the  Tenure ;  but  if  he  attorn  grafts, 
it  is  good,  becaufe  then  it  cannot  be  pre- 
fumed  to  be  to  the  Prejudice  of  his  Iffue. 
Secondly,  The  Tenant  fhall  not  be  com- 
pelled to  attorn,  if  the  Grantee  will  not 
allow  the  Privileges  belonging  to  the  Eftate ; 
as  the  Tenant  fhall  not  be  compelled  to 
attorn  to  the  Mefne,  unlefs  they  allow  his 
Privilege  of  Acquittal  againft  the  fupe- 
riour  Lord.  Nor  the  Tenant  for  Life, 
where  he  is  not  impeachable  for  Wafte, 
unlefs  they  allow  that  Privilege,  becaufe 
this  being  a  final  Agreement,  with  the  ut- 
moft  Notoriety  in  the  Kings  Court,  the 
Tenant  can  have  no  new  Privilege,  but 
what  appears  of  Record.  So  if  Grantee 
fue  a  Scire  facias  againft  the  Tenant,  and 
has  Judgment  to  execute  the  Fine  for  any 
Part  of  the  Services,  it  is  an  Attornment 
for  the  whole ;  for  the  Tenant  had  Op- 
portunity to  plead  in  the  Scire  facias, 
why  he  fhould  not  be  compelled  to  at- 
torn. 
Sea.  585.  There  needs  no  Attornment  to  a  Devife, 
6'  becaufe  thefe  are  by  the  Cufloms  of  Towns 

and  Boroughs,  for  the  promoting  of  Trade, 
and  do  not  require  the  Notoriety  of  a 
Feudal  Conveyance  ;  and  as  no  Livery  is 
required  where  it  is  an  Eftate  in  PofTeffi- 
011,  fb  no  Attornment  is  required  where  it 
is  a  Reversion.  Of 
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Of  a  Right  a  Man  cannot  properly  be  j*ea-  587o 
difleifed,  though  he  may  of  his  Polieflion ;  x*  9'  ^°' 
for  it  is  a  Contradidion  in  Terms,  that  a 
Man  by  Wrong  fhould  have  my  Rights 
-therefore  I  cannot  be  diffeifed  of  a  Re- 
version, while  my  Tenant  remains  in  Pof- 
feifion  ;  for  though  my  Tenant  ihould  at- 
torn to  fome  Body  elfe,  that  would  not  put 
me  out  of  Poffeflion  of  my  Reverfion, 
becaufe  the  Right  being  in  me  it  could  not 
be  transferred  to  any  Body  elfe,  but  by 
fome  Ad  of  my  own  ;  and  the  Payment 
of  my  Tenant  is  but  a  wrongful  Payment, 
and  doth  not  give  him  my  Right.  So  it  is 
if  I  am  feifed  of  a  Rent-charge,  and  the 
Tenant  of  the  Land  pays  it  to  another, 
this  does  not  deveft  me  of  my  Right,  be- 
caufe the  wrongful  Payment  of  my  Te- 
nant cannot  alter  my  Right;  it  is  therefore 
a  Payment  in  his  own  Wrong,  and  it  (till 
remains  in  Arrear  to  me  $  but  if  I  ana 
difleifed  of  the  Demeans  of  my  Manor, 
the  Services  yet  remain  in  me,  becaufe  the 
Right  to  the  Services,  by  the  Feudal  Con- 
trad,  is  not  devefted  out  of  me,  by  the 
wrongful  Poffeflion  of  the  Demeans  of  my 
Manor ;  but  becaufe  all  the  Feudal  Ser- 
vices are  to  be  done  in  Support  of  the  Ma- 
nor, the  Knights  Services  being  the  At- 
tendances of  fuch  Tenants  in  the  general 
Defence  of  the  Realm,  tmbodied  under 
the  Lord  of  the  Demefnes,  that  carried 

H  Provi- 
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Provifions  to  fubfift  them ;  and  the  Soo 
cage  Services  were  the  aftual  Plowing  in 
the  Demeans  of  the  Lord  $  therefore  if 
the  Tenants  attorn  to  a  Diffeifor,  it  puts 
him  into  the  PolTeffion  of  fuch  Services, 
as  acceffory  and  belonging  to  the  Demeans 
of  the  Manor ;  and  if  the  Diffeifor  die 
Xeifed  of  fuch  Demeans  as  the  Principal 
after  Attornment,  then  the  Diffeifee,  as  it 
feems,  cannot  diftrain  for  the  acceflary 
Right  of  the  Services  •  but  though  the 
Tenant  doth  attorn  to  the  Diffeifor,  yet 
he  may  afterwards  refufe,  to  avoid  the 
double  Charge,  becaufe  this  does  not  take 
away  the  Right  of  the  Diffeifee,  but  that 
he  may  enter  into  the  Demeans,  or  diftrain 
for  the  Services  ;  for  till  the  Right  of 
Poffeflion  is  gained  by  a  Defcent,  the  Dif- 
feifee may  recontinue  which  Part  of  the 
Manor  he  pleafcs.  If  a  Man  let  Parcel  of 
the  Demeans  for  Life,  he  is  ftill  Lord  of 
the  Manor,  and  the  Reverfion  is  ftill  Par- 
cel of  the  Manor,  becaufe  held  of  him  as 
Lord  of  the  whole  Demeans,  and  there- 
fore fhall  pafs  by  a  Grant  of  the  Manor; 
but  if  a  Manor  be  leafed  for  Life,  ex- 
-  cepting  Blackacre,  Blackacre  is  not  held 
.of  the  Manor ;  for  it  does  not  hold  of 
-iuch  Tenant  for  Life,  but  is  fevered  from 
,the  Manor,  and  therefore  will  not  pafs  by 
•a  Grant  of  fuch  Manor ;  otherwife  it  is, 
if  .iuch  Leaf<£  had  been  made  for  Years ; 

for 
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for  then  the  Freehold  had  been  entire,  and 
one  and  all  had  therefore  palled  by  the 
Grant  of  fuch  Manor. 
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IT  is  an  Alienation  of  the  Poffeffion  ,  sea.  592. 
where  the  Right  of  Action  is  left  in  3«4«  5^- 
another ;  and  it  began  in  the  Cafe  of  the  7* 
Husbands  Alienations  of  their  Wives  Lands. 
By  the  Civil  Law,  the  Father  gave  the 
2)^,  which  was  the  Eftate  of  the  Wife, 
given  on  the  Marriage  5  and  if  it  confid- 
ed of  Matters  moveable,  the  Husband  had 
the  Poflfeflion,  but  was  bound  to  Reftitu- 
tion  at  his  Death;  and  even  an  Aftion 
was  allowed  to  the  Wife,  in  Cafe  the 
Husband  fell  to  Decay,  to  recover  during 
his  Life.  If  it  confifted  of  things  im- 
moveable, the  Husband  could  not  alien 
without  the  Confent  of  his  Wife,  by  the 
Julian  Law.  And  by  Juftinians  Refor- 
mation, he  could  not  alien,  though  with 
her  Confent.  Conjiante  matrimonii)  rei  do- 
talis  dominium  chile  penes  maritum  {/?, 
naturale  penes  uxor  em.  Dig.  li.  23.  tit, 
2.  T>e  jure  dotium.  Ibid.  tit.  5.  1)e 
fundo  dotali. 

H  2  When 
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When  the  Feudal  Law  allowed  the  In- 
heritance to  dcfcend  to  Women,  then  be- 
gan the  Rights  of  the  Husband  to  be  fet- 
tled. Now,  iince  all  the  Feudal  Eftates 
were  reckoned  Civil  Rights,  therefore 
there  was  no  Room  for  the  Diftin&ion  of 
the  Civil  Law,  that  placed  the  Civil  Right 
in  the  Husband,  as  the  Head  and  Gover- 
nour  of  the  Family,  and  the  natural  Right 
in  the  Wife,  as  the  legitimate  Owner* 
The  German  and  Northern  Nations  were 
the  findeft  Obfervers  of  the  Rules  of 
Marriage,  tying  only  one  Man  to  one 
Woman,  and  enjoining  ftrift  Obedience 
to  the  Husband,  even  before  their  receiv- 
ing Chriftianity,  and  much  more  fo  after- 
wards. Then  when  the  Woman  was 
allowed  to  fucceed  into  the  Feud,  when 
flie  took  Husband,  fhe  had  no  feparate 
Property,  but  the  whole  Power  was  lodged 
in  the  Husband,  and  they  were  reckoned 
as  one  in  Intereft  ;  therefore  the  Husband 
had  the  Right  of  Pofleflion,  and  the  Wife 
the  Right  of  Propriety  •  or  in  other  Words, 
the  Husband  was  feifed  in  the  Right  of 
his  Wife ;  this  Diftin&ion  was  before  known 
in  the  Feudal  Law  j  for  every  Perfon  that 
came  in  by  Defcent,  or  by  lawful  Aliena- 
tion in  Manner  before-mentioned,  by  the 
ancient  Feudal  Law,  had  the  Right  of 
Poffeflion  ;  therefore  the  Husband  being 
poffefled  of  the  Wife's  Lands  by  the  Mar- 
2  riage 
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nage  Contract,  was  fuppofed  to  have  the 
Right  of  Poifeflion  ,-  and  by  Confequence 
the  Husband  having  aliened  fuch  Right  of 
PofTeflion,  fhe  was  anciently  driven  to  her 
Writ  of  Right,  by  the  Opinion  of  Sir 
William  Herle,  as  I  think  by  the  better 
Opinion.  5  Ed.  3.  58.  2  Lift.  343.  for 
the  Wife  could  not  complain  of  Diffeiiin 
done  to  the  Husband,  bccaufe  they  were 
one  in  Eftate  and  Intereft,  and  the  Huf- 
band  could  not  do  her  Wrong,  and  it 
would  be  very  abfurd  for  the  Law  to 
have  allowed  to  complain  on  the  Memory 
of  her  Husband,  as  though  he  had  been 
Guilty  of  a  violent  Diffeifin  •>  therefore 
the  ancient  Law  gave  no  poffefTory  Acti- 
on, which  complained  of  a  Violation  of 
PofTefTion,  but  only  allowed  her  to  con- 
trovert the  Right  }  but  when  the  Writs 
of  Right  grew  fo  tedious,  and  the  Trial 
by  Battail  grew  out  of  Repute,  the  Law 
gave  her  a  Recovery  by  the  Writ  of  En- 
try of  Cui  in  vita  j  and  the  Husband  was 
the  rather  fuppofed  to  have  the  Right  of 
Poffeifion  in  him,  for  that  being  the  fu- 
periour  and  governing  Power,  he  might 
defend  the  Poffeffion  by  all  Aftions$  and 
therefore  if  the  Husband  loft  by  Default 
in  a  poffeffory  A&ion,  this  put  the  Wife 
to  a  Writ  of  Right,  as  before,  till  the 
Statute  of  Weft.  c.  3.  but  now  an  adtuai 

H  3  Entry 
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Entry  is  given  to  the  Wife  and  her  Heirs, 
by  the  32^//.  8.  c.  28. 

The  Prelates,  Abbots,  and  other  Ec- 
cleliaftical  Perfons,  that  attended  the  Courts 
of  the  Northern  Princes,  received  great 
Favour  and  Donations  from  them  ;  and  to 
aggrandize  the  Church,  and  other  politi- 
cal Reafons,  the  Celebacy  of  the  Clergy 
in  thofe  Things  was  introduced ,  fo  that 
according  to  the  Superftition  of  that  Age, 
luch  Abbots  and  Prelates  were  fuppofed 
to  be  married  to  the  Church,  in  as  much 
as  the  Right  of  Propriety  was  veiled  in 
the  Church,  the  Eftate  being  appropria- 
ted •  and  theBiiliop  and  Abbot,  as  Husbands 
and  Reprefentatives  of  the  Church,  had 
the  Right  of  PofTeflion  in  them  ;  and  this 
the  rather,  becaufe  they  might  maintain  the 
Actions,  and  recover,  and  hold  Courts 
within  their  Manors  and  TrecinUs,  as  the 
entire  Owners ;  and  that  Crowns  and  tem- 
poral States  might  have  no  Reverfions  of 
Interefts  in  their  Feuds  and  Donations. 
Therefore,  fince  they  had  the  PofTeflion  in 
Fee,  they  might  alien  in  Fee  j  but  they 
could  not  alien  more  than  the  Right  of 
PofTeflion  that  was  in  them  ;  for  the  Right 
of  Propriety  was  in  the  Church;  there- 
fore the  Bifhop  could  not  alien  without  the 
Content  of  the  Chapter,  who  reprefented 
the  Clergy  of  the  Diocefe.  Nor  could  the 
Abbot  alien  without  the  Confent  of  his 

Houfe  4 
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Houfe  ;  but  the  Parfon  had  an  Eftate  only 
for  Life,  and  the  Fee  was  in  Abeyance ; 
yet  anciently  he  could  alien  with  the  Con- 
tent of  Patron  and  Ordinary. 

Now,  to  underftand  thefe  Matters  aright, 
as  alfo  SeU.  643.  4.  5.6  7. 8.  it  will  be  ne- 
ceflfary  to  take  a  fhort  View  of  the  ancient 
State  of  the  Church.  We  find  by  the 
Scriptures,  that  Chrift  inftituted  the  Apo- 
files,  and  the  Apoftles  the  Bifhops,  and  the 
Bifhops  the  Presbyters  and  Deacons  (firft 
chofen  by  the  Church),  the  Presbyters  to 
preach  in  the  Villages,  and  the  Deacons 
to  gather  the  Charities  of  Chriftians.  When 
a  Bifliop  died,  the  Church  chofe  out  of 
the  Presbyters  a  fit  Perfon  who  was  con- 
fecrated  by  the  neighbouring  Bifhops.  S»r- 
net\  Rights  of  Princes,  5.6.7.8.9.  10. 
1 1 .  They  lived  alfo  upon  the  voluntary 
Oblations  of  Chriftians,  which  they  diftri- 
buted  among  themfelves  and  the  Poor, 
and  being  fuftained  by  the  People,  were 
therefore  elected  by  them.  Ibid*  15.  16. 
1 7.  But  in  the  Time  of  Conftantine^  there 
was  a  feled  Community,  to  make  fuch 
Ele&ions.  Ibid*  11.  12.  And  afterwards 
the  People  falling  out  about  their  Electi- 
ons, and  the  Emperors  having  fettled  the 
Salary  of  the  Heathen  Priefts,  and  fe- 
veral  other  Charities,  on  the  Chriftian 
Priefts,  the  Elections  were  made  by  the 
Emperor,   or  at  lead  always  affented  to 

H  4  by 
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by  him.  Ibid.  46,  47.  Afterwards  when 
Chriftianity  revived  among  the  Northern 
Nations,  the  Chriftian  Bifhops  being  the 
Courtiers  of  feveral  Princes,  and  having 
begged  great  Feuds  for  the  Church,  they 
inverted  them  into  thofe  great  Bifhopricks 
to  which  thofe  Feuds  were  annexed ;  and 
gave  them  fuch  Inveftiture  by  the  Ring, 
Virg,  and  Staff,  as  a  Symbol  of  the  Feu- 
diary  Dependance  upon  them.  Ibid.  149.  fo 
that  during  the  Vacancy  of  a  Bifhoprick, 
the  King  had  the  Guardianship  of  the  Spi- 
ritualties, as  he  had  the  Ward  of  his 
Temporaries  ;  fo  that  if  a  Vacancy  hap- 
pened, the  King  had  the  Right  of  Prefen- 
tation  to  fuch  Livings,  where  the  Patro- 
nage was  in  the  Bifhop,  and  preferred  to 
the  Bifhop  fucceeding.  Gtdb.  264.  Short- 
ly after,  at  the  Council  at-  ■■they  en- 
deavoured to  fet  up  Tithes  as  a  Chrifti- 
an Demand,  that  had  been  anciently  a  Tax 
to  the  Eaftern  Princes,  and  the  Priefts  and 
Levites  in  the  Jewiflo  Theocracy.  And 
whereas  the  Bifhops  ufed  to  diftribute  their 
Eftate,  upon  Oblations,  by  the  ancient 
Rules  of  the  Church,  among  their  own 
Presbyters  and  the  Poor  ;  now  they  re- 
ferved  the  Lands  to  themfelves,  and  the 
Profits  of  the  Lands  and  the  Tithes  became 
an  ample  Provifion  for  the  reft  of  the 
Clergy  ;  therefore  Encouragement  was  gi- 
ven for  Building  of  Churches  in  fmaller 

Diftri&s; 
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Diftri&s ;  and  all  fuch  Perfons  as  built  and 
endowed,  were  to  have  the  Right  of  Pre- 
fentation,  the  Bifliop  condefcending,  up- 
on fuch  Confiderations,  to  fix  the  Tithe, 
and  the  fix'd  Refidence  of  the  Prieft,  to 
the  Church,  during  his  Life,  that  was  be- 
fore only  itinerary.  Ibid.  113.  But  be- 
caufe  the  Care  of  Souls  was  only  com- 
mitted to  him  during  Life,  he  was  not  capa- 
ble ot  the  Fee,  and  therefore  the  Fee  was 
in  Abeyance ;  fo  that  there  was  this  Diffe- 
rence between  the  Charafters  of  the  Pricfts 
and  Bifliops,  that  the  Bifliops  fucceeded 
in  their  own  original  Right,  as  the  Suc- 
ceffors  of  Chrift  and  his  Apoftles,  the  great 
Bifhops  of  Souls,  and  therefore  what  they 
took  was  to  themfelves  and  Succeflbrs ; 
but  the  Priefts  were  only  the  Subftitutes  of 
the  Bifhops,  and  therefore  could  not  take 
but  during  their  Lives.  The  Parfon  there- 
fore being  only  capable  to  take  for  Life, 
for  he  had  no  proper  SuccefTor  to  himfelf, 
the  next  Parfon  coming  in  from  the  Bi- 
fhop,  and  by  his  Inftitution ;  and  yet  the 
Fee  being  out  of  the  Patron,  and  not  gi- 
ven to  the  Bifhop,  but  appropriated  to  the 
Ufe  of  that  particular  Church,  it  was  faid 
to  be  in  Abeyance;  but  to  all  beneficial 
Purpofes,  the  Law  allows  him  to  fuppofe 
himfelf  to  have  an  Inheritance,  though  he 
has  not  properly  any  SuccefTor ;  and  there- 
fore the  Parfon  may  bring  an  Action  of 

Wafte, 
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Waile,  a  Writ  of  Entry  ad  Communem 
legem^  in  confimili  cafu^  ad  termimim  qui 
pweterut^  a  quod  permittat  in  the  Debet> 
a  Writ  of  Mefne,  a  contra  formam  teoffa- 
mentis  and  ftiali  receive  Homage,  becaufe 
thefe  are  for  the  Benefit  of  the  Fee  in  A- 
beyance;  the  Defence  of  which  the  Law 
has  committed  to  him;  but  the  Law  has 
provided  him  a  Juris  utrum^  and  he  fliall 
not  have  a  Writ  of  Right,  fince  for  the 
Reafon  above-mentioned,  he  cannot  claim 
it  as  his  Right  and  Inheritance. 
Co.  Lit.  But  though  the  Bifhop  fent  out  the  Pref- 
541*  byters  to  fill  the  Cure,  yet  they  referved 
a  Number  of  Presbyters  ;  and  as  formerly 
all  the  Presbyters  were  confulted  touching 
the  Affairs  of  the  Church,  and  the  Difpo- 
fition  of  the  Church  Revenues  ;  fo  now, 
when  the  Presbyters  were  fettled  in  the 
Parochial  Church,  they  confulted  this  fe- 
le£t  Number,  which  anciently  were  Ten  ; 
and  thefe  were  allowed  a  Stipend  out  of 
the  Church  Eftate,  called  Tr^bendmn  ; 
thence  they  were  called  Pr^ebendarh\  and 
the  Dean  had  his  Name  Quia  denis  pr<e~ 
pofitus. 

When  Churches  were  thus  regularly 
Settled,  the  Bifhop  began  to  aflfume  a  fu- 
pream  Power,  and  by  many  A<Ss  and  new 
Do&rines,  fet  himfelf  at  the  Head  of  the 
Churchy  and  then  he  was  willing  to  fet- 
tle the  Election  of  the  Bifhop  in  the  Chap- 
ter, 
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ter,  and  on  their  Differences,  to  frame  an 
Appeal  to  himfelf.  And  in  the  Wars,  in 
the  Time  of  King  John>  they  got  this 
Succeffion,  that  the  King  firfi;  gave  the 
Chapter  Leave  to  choofe,  and  then  they 
fhould  proceed  to  eled  a  fit  Peribn  j  this 
begot  many  Controverfies  between  the  fuc- 
ceeding  Kings  and  the  Popes,  but  at  laft 
the  Kings  prevailed,  and  only  gave  the 
Chapter  Leave  to  choofe  the  Peribn  they 
appointed. 

Donatives  are  Parts  of  the  King's  Re- 
gale j  for  as  he  inverted  Perfons  in  their 
Epifcopal  Jurifdi&ion,  fo  he  could  ered 
Churches  exempt  from  their  Viiitation ; 
for  fince  the  Prince  conftituted  the  Extent 
of  the  Bifhoprick,  and  gave*  the  Feuds 
that  fupported  it,  he  could  limit  the  Bounds 
of  fuch  Jurifdi&ion.  Therefore  before 
the  Parochial  Right  of  Tithes  were  fet- 
tled, he  might  ereft  a  Donative  with 
Tithes  and  Cure  of  Souls ;  and  at  this 
Day  he  may  ered  a  Chapel  Donative 
with  Lands,  or  impower  any  Man  to 
ereft  it,  becaufe  he  takes  away  none  of 
the  fettled  Rights  of  the  Church.  But 
fuch  Church  or  Chapel  rauft  be  confe- 
crate,  and  fuch  Parfon  muft  have  Orders 
from  the  Bifhop,  otherwife  he  cannot  of- 
ficiate in  fpiritual Things;  but  fuch  Church 
(if  prefented  to  by  the  lawful  Patron)  be- 
comes   Prefentative ,    becaufe  the   Biiliop 

thereby 
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thereby  takes  upon  him  the  Cure  of  Souls 
there,  by  the  Confent  of  the  lawful  Pa- 
tron ;  and  then  by  the  Rules  of  the 
Chriftian  Religion,  he  cannot  lawfully 
part  with  them.  But  if  he  take  up  the 
Prefentation  from  a  Diffeifor  of  the  Ma- 
nor, this  makes  no  fuch  Alteration,  for 
the  Bifliop  has  not  the  lawful  Cure  by 
fuch  Prelentation  ;  but  the  Parfon  of  fuch 
Donative  Churches  has  the  Land  only  for 
Life,  after  the  Manner  of  other  prefen- 
tative  Parfonages ;  for  that  is  the  Intent  of 
the  Ere&ion ;  for  the  Defign  of  the  Prince 
is  not  to  conftitute  a  Bifhop  to  have  per- 
petual SuccefTors,  which  Power  perhaps 
is  not  in  the  Prince,  but  muft  by  the 
Rules  of  the  Church  come  from  the  Suc- 
cefTors of  the  Apoftles  •  but  it  is  his  De- 
fign to  ereft  a  Parfonage  out  of  the  Juris- 
diction of  the  Bifliop,  which  he  may  do, 
becaufe  he  may  determine  the  Extent  of 
the  Diocefe ;  and  being  erected  in  Analogy 
of  a  Parfonage,  the  Property  muft  be  fop- 
pofed  in  him  as  in  others,  Co.  Lit.  344. 
^Digeft.ig-j.  Godb.  201.  202.  iKolLRep. 
2.  3.  6  J-J.-j.  13.  Sr/tt.  100.  103.  4.  and 
from  205.  to  250.  and  efpecially  238. 

The  third  Sort  of  Difcontinuance  is 
that  of  Tenant  in  Tail,  and  he  is  confi- 
dered  as  the  Perfon  that  has  the  Inheri- 
tance in  him,  and  therefore  has  the  Right 
of  Poffeffion  inheritable.     When  therefore 

fuch 
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fiich  Tenant  in  Tail  makes  a  Feoffment 
in  Fee,  he  aliens  the  Right  of  Poffeffion ; 
for  though  the  Statute  Tie  donis  preferves 
the  Right  of  the  Heir,  yet  it  does  not 
preferve  the  Poffeffion  ;  for  it  would  have 
been  abfurd  to  fay,  that  Tenant  in  Tail 
could  have  committed  a  Diffeiiin  upon  his 
Heir,  who  is  to  take  by  Right  of  Re- 
prefentation  from  him.  Hence  alfo  the 
Statute  gives  the  Formedon  in  Defcender, 
Remainder  or  Reverter,  as  the  Remedy 
to  recover  the  Poffeffion,  together  with  the 
Right  of  Propriety  ;   and  there  is  no  Ac-  i 

tion  to  recover  the  one  diftindt  from  the 
other  j  therefore  the  Feoffee  of  Tenant  in 
Tail  has  the  Right  of  Poffeffion,  and  the 
Iffiie  the  Right  of  Propriety  in  him. 

There  is  alfo  a  farther  Reafon  of  Con- 
venience, why  in  all  thefe  three  before- 
mentioned  Cafes,  the  Entry  is  taken  away, 
becaufe  the  Feoffment  had  anciently  a 
Warranty  annexed  unto  it^  which  defend- 
ed fuch  Right  of  Poffeffion ;  and  when  & 
Man  had  a  Warranty  to  cover  his  Poffef- 
fion, it  was  not  fit  he  fliould  be  put  out  of 
Poffeffion  by  any  Aft  in  Pais,  without 
bringing  in  his  Warrantor  by  Voucher ; 
and  therefore  the  Entry  was  difallowed  in 
fuch  Cafes,  that  a  Man  might  not  be  o- 
bliged  to  the  Expence  of  getting  his  Judg- 
ment in  the  Writs  of  Warrantia  Chart*. 


If 
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Sea.  598.      if  Tenant  in  Tail  be  diffeifed,  and  re-^ 
9. 600.1.  Jeafes  tQ  the  Diireifor  all  his  Right5  this 

works  no  Difcontinuance ;  for  a  Releafe 
being  a  Conveyance  in  fecret  cannot  pafs 
a  Poffeffion  ;  for  a  Poffeffion  by  the  Rules 
of  the  Feudal  Law  cannot  pafs  without 
a  notorious  Ceremony  coram  paribus  ^ 
that  the  Stranger  may  know  in  whom  the 
Fee  is  lodged,  and  againft  whom  to  bring 
his  Precipe;  as  alfo  that  the  Lord  may 
know  in  whom  the  Fee  is,  that  he  may 
avow  upon  his  Tenant,  fo  that  the  Releafe 
can  pafs  the  Right  only.  But  the  Diffei- 
r  for  that  has  the  Poffeffion,  may  take  a  Re- 
leafe of  the  Right,  becaufe  he  may  make 
his  wrongful  Poffeffion  rightful,  if  the 
Diffeifee  conveys  his  Right,  and  the  Stran- 
ger has  no  Injury,  fince  he  muft  bring  his 
Precipe  againft  the  Tenant  in  Poffeffion, 
and  the  Lord  may  avow  on  either,  till 
Notice  of  the  Conveyance  and  Tender  of 
Arrears,  and  then  muft  avow  on  the  Re- 
leafee  only,  fince  the  Statute  of  Quia  Emp- 
tor es.  But  fince  the  Right  of  Poffeffion  is 
in  Tenant  in  Tail,  why  may  not  he  pafs 
the  Right  of  Poffeffion  to  the  Difleifor,  by 
fuch  Releafe?  The  Anfwer  is  plain j  A 
Conveyance  that  cannot  pafs  the  Poffef- 
fion, cannot  pafs  the  Right  of  Poffeffion; 
for  no  Conveyance  can  pafs  the  Right  of 
Poffeffion  diftind  from  the  Right  of  Pro- 
priety, but  fuch  a  Conveyance  that  paffes 

the 
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the  very  Pofleffion,  which  a  Releafe,  being 
a  Conveyance  without  Solemnity,  will 
not  do.  But  the  harder  Queftion  is,  What 
Eftate  hath  fuch  a  Difleifor,  after  fuch  a 
Releafe  by  Tenant  in  Tail  ?  Some  have 
faid  that  he  has  an  Eftate  to  him  and 
his  Heirs,  during  the  Life  of  Tenant  in 
Tail ;  fo  that  then  he  has  only  a  Freehold, 
and  the  Heir  is  a  fpecial  Occupant,  and 
has  no  Fee  in  him,  becaufe  a  lefs  Eftate 
by  Right,  will  drown  a  greater  by  Wrong; 
for  a  Man  fhall  never  be  prefumed  to  do 
Wrong,  when  he  may  hold  by  Right, 
i  Saund.  261.  Others  have  held  that  the 
Difleifor  has,  in  fuch  Cafe,  a  Fee-fimpie, 
and  that  his  Wife  is  Dowable,  but  that  it 
is  determinable  by  the  Entry  of  the  Iffue 
in  Tail  ,•  and  the  Reafon  is,  becaufe  when 
a  Difleifin  is  committed,  the  whole  Fee  is 
notorioufly  in  the  Difleifor  by  his  Poflef- 
fion,  which  cannot  be  abridged  and  turned 
into  an  Eftate  for  Life,  without  an  A& 
of  Notoriety.  For  if  there  could  be  fuch 
Tranfmutation  of  Eftates,  without  the 
Solemnities  of  Entry,  no  Man  would  know 
in  whom  the  Fee  reiides  \  fo  the  Releafe 
leaves  the  Difleifin  in  Jlatu  quo^  as  to  the 
Entry  of  the  Heir  on  him.  For  this  fee 
Co.  Lit.  p.  106.  and  108.  Z>.  10  Co.  96. 
Seymors  Cafe  revived  by  Holt  in  the  Cafe 

of .     And  the  fame  Law  of  a 

Bargain  and  Sale  \  for  that,  when  it  came 
1  over 
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over  from  Equity  to  be  a  Conveyance  at 
Law,  paffed  only  a  Right,  as  a  Releafe 
to  Difleifor  would  have  done  before.  But 
a  Releafe  with  Warranty  works  a  Dis- 
continuance; for  at  Common  Law,  the 
Warranty  was  a  voluntary  Covenant  of 
the  Force  of  a  Feudal  Contract,  and  re- 
pelling the  Warrantor  from  claiming  the 
Land,  and  obliging  him  to  defend  it.  And 
though  the  Statute  takes  away  the  Force 
of  fuch  Covenants,  that  they  fhall  not  bar 
the  Iflue,  yet  the  Iflue  muft  claim  in  the 
Method  the  Statute  prefcribes,  viz.  by 
Action,  and  therefore  it  works  a  Discon- 
tinuance, lince  the  Iflue  in  fuch  Cafe  can- 
not recontinue  but  by  Aftion  only. 
Sea.  602.  But  the  Warranty  muft  defcend  on  the 
3.  4.  5.  Perfon's  claiming  the  Land  ;  for  if  he  be 
not  Heir,  he  is  not  bound  to  defend  the 
Lands,  after  the  Manner  of  a  Feudal 
Lord  ;  and  therefore  he  is  not  repelled 
from  claiming  them. 
Sea.  6q6.  Are  all  feveral  Inftances  of  Conveyan- 
io?iii  prices,  which  pafs  the  Right,  and  work 
12.  no  Discontinuance. 

Sea.*!*.  *f  Tenant  in  Tail  grant  all  his  Eftate 
in  Fee,  and  gives  Livery  thereon,  this 
works  no  Difcontinuance,  becaufe  he  has 
an  Eftate  for  the  Purpofe  of  Alienation, 
but  for  Term  of  his  Life.  SeU.  614.  15. 
16.17.  18.  are  farther  Inftances  of  Con- 
veyances, that  pafs  a  Right  from  Tenant 

in 
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in  Tail,  and  therefore    work  no  Difcon- 
tinuance. 

If  Tenant  in  Tail  makes  a  Leafe  for  Sc&  619. 
Life,  this  works  a  Difcontinuance  during  l°^l^Zt 
the  Eftate  tor  Life,  becaufe  he  parts  with 
the  Freehold  out  of  him,  and  gains  a  new 
Reversion  to  the  Tenant  in  Tail.  Now  if 
he  grants  this  new  Reversion  in  Fee,  and 
Tenant  for  Life  attorns,  and  Tenant  in 
Tail  dies  during  the  Life  of  Tenant  for 
Life,  and  then  Tenant  for  Life  dies,  the 
Iffue  in  Tail  may  enter,  becaufe  this  the 
Difcontinuance  is  at  an  End,  by  the  Death 
of  Tenant  for  Life;  and  the  Grant  of  the 
Reverfion  being  fecret,  muft  be  intended 
to  pafs  no  more  than  it  lawfully  might 
pafs,  uniefs  it  were  executed  by  Entry  into 
the  Poffeffion ;  for  fince  it  operates  only  as 
a  Grant,  it  muft  be  only  intended  to  pafs 
the  Pveverfion,  during  the  Life  of  Tenant 
in  Tail,  which  he  had  a  lawful  Power  to 
grant,  and  not  eftablifh  a  Right  of  Proprie- 
ty diftind:  from  the  Right  of  PeiTemon. 
But  if  a  Man  had  thus  granted  the  Rever- 
fion, and  Tenant  for  Life  had  died,  and 
then  the  Grantee  had  entered  by  Force  of 
the  Grant,  and  the  Tenant  in  Tail  had 
died,  this  had  worked  a  Difcontinuance  $ 
for  the  Grantee's  Entry  works  a  fecond  • 
Notoriety,  which  plainly  manifefts  a  Dif- 
continuance of  the  entire  Fee-Simple,  But 
it  may  be  asked  whv  fuch  Grant  operates 
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by  the  fubfequent  Entry,  to  pais  more  than 
it  lawfully  may  pafs  ;  for  if  the  Grant  and 
Attornment  only  operates  to  pafs  a  rightful 
JEftate,  why  doth  the  fubfequent  Entry  in 
Purfuance  of  fuch  Grant  make  it  pafs  a 
wrongful  one.  The  Anfwer  is  plain ;  the 
Grant  and  Attornment  of  Tenant  for  Life 
paiTes  the  new  Reveriion  depending  upon 
that  Eftate  for  Life.  But  fince  Grants  in 
their  own  Nature  are  fecret,  and  therefore 
pafs  no  more  than  they  lawfully  may  pafs  ^ 
it  follows  that  this  Grant  and  Attornment 
alone  can't  pafs  the  Reverfion,  fo  as  to 
diiinherit  the  Tenant  in  Tail :  But  if  it  be 
executed  by  Entry,  then  it  will ;  for  the 
Entry  is  a  Notoriety,  that  the  Grantor  in- 
tended to  perpetuate  the  Difcontinuance, 
and  to  continue  a  Right  of  Pofleflion  di- 
ftinft  from  the  Propriety,  and  mud  be 
equal  to  a  fecond  Feoflment,  which  he 
mishit  make  when  Tenant  for  Life  dies, 
during  his  Life;  but  if  he  had  dyed  before 
Tenant  for  Life,  he  had  not  been  capable 
of  fuch  Feoffment",  and  confequently  of  no 
Difcontinuance  that  is  tantamount ;  for  the 
Grant  and  Attornment  of  Tenant  for  Life 
fliews  an  Endeavour  to  pafs  the  new  Re- 
verfion,  and  the  Entry  in  Purfuance  there- 
of muft  be  to  all  Manner  of  Purpofes  tan- 
tamount to  a  new  Feoflment,  and  therefore 
continues  the  Risht  of  Pofleflion  diflind 
from  the  Propriety,  and  is  by  the  Law 
conftrued  not  to  operate  as  a  Grant  meer- 
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ly,  but  taking  the  Acls  moft  ftrongly  a- 
gainft  the  Parties,  it  is  interpreted  to  ope- 
rate as  a  Feoffment. 

If  Tenant  in  Tail  enfeoffs  him  in  the  Sea.  6z^ 
immediate  Reveriion  or  Remainder,  this  6' 
operates  as  a  Surrender,  and  therefore 
paries  no  more  than  it  lawfully  may  pafs, 
and  confequently  works  no  Difcontinuance,* 
but  if  the  Feoffment  were  to  the  more  re- 
mote Reversioner,  or  to  the  immediate  Re- 
versioner with  any  other,  it  is  a  Difcont:*- 
nuance,  becaufe  it  cannot  be  interpreted  to 
operate  as  a  Surrender. 

Are  all  Inftances  in  Grants  that  work  Sea.  627. 
no  Difcontinuance,  caufa  quafupra^  SeU.  8'  9n'  65°' 
633.  4.  5.  If  an  Infant  Husband  aliens  the 
Wife's  Lands,  this  works  no  Difcontinu- 
ance, but  the  Wife  after  the  Death  of  her 
Husband  may  enter  •  for  the  Infant  had  no 
difpofing  Power,  and  therefore  could  not 
part  with  the  Right  of  Poffeffion,  buc  fo  as 
he  might  lawfully  affume  it  whenever  it 
appeared  to  be  for  his  Benefit ;  and  if  the 
Right  of  Prffelfion  was  never  parted  with, 
after  the  Death  of  the  Husband,  it  is  in 
the  Wife,  and  fhe  may  enter  and  defeat 
fuch  Alienation,  fince  it  was  never  abfo- 
lutely  parted  with  at  the  Time  of  fuch  A- 
lienation. 

My  Lord  Coke  is   of  Opinion   in  this  Sea.  6$6- 
Cafe,  that  by  fuch  Surrender  to  the  lecond 
Husband,    the  Difcontinuance  is  taken  a- 
way;   for  by  the  Surrender  the  Eftate  for 
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Life  is  drowned,  and  then  there  is  no  Alie- 
nation in  Being,  to  work  a  Difcontinuance  $ 
for  the  Surrender  of  the  Eftate  to  the  fe- 
cond  Husband  is  a  Giving  up   the  Eftate, 
and  not  an  Affignment  of  it  over. 
sea.  637.      'Tis  to  be  known  that  Tenant  in  Tail 
8>  9'        has  the  Right  of  PoiTefTion  inheritable,  and 
therefore  he  may  difcontinue  the  fame  in 
Fee  by  his  Feoffment,  becaufe  fince  he  has 
an   inheritable    Poffefllon,    it  follows  of 
Confequence,    that  he  may  alien  it  with- 
out any  Diifeifin  to  any  Perfon  ;  but  if  he 
only  makes  a  Leafe  for  Life,  he  executes 
but  Part  of  his  Power:    For  fince  he  had 
a  Poffcffion  inheritable,    he  from  that  Pof- 
fcffion  has  Privilege  to  alien  in  Fee  with- 
out Diifeifin  to  any  one ;  and  therefore  af- 
ter fuch  Leafe  for  Life,  he  grants  the  Re- 
verfion  in  Fee,    and  Tenant  for  Life   at- 
torns- and  after  Tenant  for  Life  dies,  and 
the  Grantee  of  the  Reverfion  enters  in  the 
Life  of  Tenant  in  Tail,  this  is  a  Difconti- 
nuance of  the  Fee ;  for  fince  he  had  origi- 
nally an  inheritable  Poffeflion,  this  is  an  Ex- 
ecution of  the  farther  remaining  Part  of  his 
Power,  and  amounts  to  an  Alienation  of  the 
Fee  by  a  fecond  Feoffment;  for  having  ori- 
ginally an  inheritable  PofTeflion,  he  might 
difcontinue  the  fame  in  Fee;  and  when  he 
executes  but  Part  of  his  Power,    the  reft 
remains  in  him  ;    and  therefore,  if  he  has 
afterwards  Opportunity  in  his  Life,  he  may 
execute  it  by  a  fecond  Alienation.     But  if 
1  Tenant 
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Tenant  in  Tail  makes  a  Leafe  for  Life, 
and  dies,  and  the  IfTue  grants  the  Reverfi- 
on,  and  the  Tenant  attorns,  and  then  Te- 
nant for  Life  dies,  and  the  Grantee  enters, 
and  the  IfTue  in  Tail  dies,  leaving  a  Son  • 
this  is  no  Difcontinuance,  but  that  the  Son 
may  enter  •>  for  the  IfTue  in  Tail  had  no  in- 
heritable PofTeilion  in  him,    in  as  much  as 
the  Right  of  the  Intail  only  defcended  on 
him,  and  not  the  Pofleilion;  and  therefore 
he  could  not  have  any  Power  to  alien  a 
Right  of  Poffeflion  that  was  never  in  him  ; 
and  confequently  his  Grant,    when  he  ne- 
ver had  any  original  Right  of  Poileffion, 
by  Virtue  of  fuch  Entail,  doth  not  difcon- 
tinue   the  Right  of  PofTeilion,    fo  as    to 
bar  the  Son  from  his  Entry,     So  if  Te- 
nant  in   Tail    makes    a   Leafe  for  Life, 
and  then  grants  over  the  Reverfion,   and 
the  Tenant  for  Life  attorns,    and  then  the 
Grantee  grants  over,    and  the  Tenant  at- 
torns to  the  fecond  Grantee,  and  dies,  and 
the  fecond  Grantee  enters  in  the  Life  of  Te- 
nant in  Tail,  and  then  the  Tenant  in  Tail 
dies,  this  is  no  Difcontinuance  to  bar  the 
IfTue,  but  that  he  may  enter ;  becaufe,  tho* 
the  Tenant  in  Tail  had  an  original  Right 
to  difcontinue  during  his  Life,   becaufe  he 
had  the  Right  of  Poffeflion  in  him ;  yet  the 
firft  Grantee  had  no  Right  of  PofTeilion  in 
him,    nor  ever  was  feifed  of  the  Land  by 
Virtue  of  the  Entail,   or  otherwife ;    and 
fince  he  never  had  the  Right  of  Poffeflion 
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in  bin),    he  cannot  alien  the  Right  of  Pof- 
fcfiion,  fo  as  to  work  a  Difcontinuance. 

Alio  'tis  to  be  noted,  that  if  a  Man  has 
the  Right  of  Poffeifion,  and  is  not  pof&f- 
fed  by  Virtue  of  the  Entail,  there  he  can- 
not work  a  Difcontinuance,  unlefs  by 
Warranty ;  as  if  there  be  Grandfather,  Fa- 
ther, and  Son,  and  the  Grandfather  is  fei- 
fed  in  Tail,  and  the  Father  diffeifes  the 
Grandfather,  and  makes  a  Feoffor  ent  in 
Fee,  and  dies,  this  works  no  Difcontinu- 
ance, becaufe  the  Father  was  not  poiieffed 
of  the  Entail,  but  of  a  Fee-fimple  by  Dif- 
fcifin,  which  was  fubjecl  to  the  Entry  of 
the  Tenant  in  Tail,  and  confequently  the 
Alienee  is  fubjeft  to  the  Entry  of  ihe  Iflue 
in  Tail,  in  as  much  as  the  Father,  that 
made  the  Alienation,  had  only  the  naked 
PolTeiiion  by  the  DifTeifin,  and  not  the 
Right  of  PofTefllon  by  Virtue  of  the  En- 
tail 3-  but  if  the  Father  had  enfeoffed  with 
Warranty,  this  had  been  a  Bar,  becaufe 
the  Heirs  in  that  Cafe  had  been  bound  by 
Contract  to  defend  that  PofTeffion,  and 
therefore  had  been  ever  afterv/ards  repel- 
led from  claiming  it,  if  Aflets  defcended. 
But  if  Tenant  in  Tail  makes  a  Leafe  for 
Life,  and  dies,  and  the  Reverfion  defcends 
to  the  liTue,  and  the  IfTue  grants  the  Re- 
verfion with  Warranty,  and  Tenant  for 
Life  attorns  and  dies^  and  the  Grantee  en- 
ters, and  the  Iffue  dies  leaving  a  Son,-  this 

is 
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is  no  Difcontinuance,  but  the  Son  may  en- 
ter •  for  he  is  not  barred  by  this  Warran- 
ty ;  for  the  Iffue  in  this  Cafe  only  trans- 
fers the  Reversion,  and  not  the  Poffeilion, 
or  Right  of  Poffeffion;  and  therefore  the 
Iffue  in  this  Cafe  is  not  repelled  from 
claiming  the  Poffeffion,  which  was  never 
transferred  to  the  Grantee.,  and  to  which 
the  Warranty  wTas  never  annexed,  for  it 
were  abfurd  to  conftrue  the  Warranty  to 
extend  to  the  Poffeffion  of  that  which  ne- 
ver was  in  Pofleffion,  at  the  Time  when 
the  Contract  was  made. 

Thefe  are  fpoken  of  in  the  Seft.  next  Sea.  640, 
foregoing.  SeU.  643.  4.  5.  6.  7.  8.  Vide  in  641-  2- 
the  Comment  on  SeU.  595. 

If  Tenant  in  Tail  be  difleifed,  and  he  sea.  649, 
releafes  to  the  Diffeifor  all  his  Right,  this,  ^5°» 
as  is  faid,  puts  the  Eftate-Tail  in  Abey-  . 
ance,-  becaufe  having  paft:  away  all  his 
Right,  he  cannot  have  Right  contrary  to 
his  own  Releafe.  If  there  be  Tenant  for 
Life,  Remainder  in  Tail,  and  the  Tenant 
in  Tail  releafeth  to  the  Tenant  for  Life  all 
his  Right,  this  had  put  the  Tail  in  Abey- 
ance j  fothat  he  could  not  afterwards  have 
maintained  an  Aftion  of  Wafe;  but  if  the 
Remainder  had  been  in  Fee,  and  he  in 
Remainder  had  releafed  all  his  Right,  the 
Remainder  ftill  continues  in  the  Tenant  in 
Fee,  and  he  may  have  an  Aftion  of  Wafte. 
And  the  Reafon  of  the  Difference  is  this, 

I  4  that 
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that  when  the  Tenant  in  Fee  releafes  all 
his  Right,  he  only  confirms  the  Eftate  to 
Tenant  for  Life,  during  his  Life  j  and  for 
want  of  Words  of  Inheritance,  it  paflfes 
no  farther  Intereft ;  and  therefore  he  has 
f till  a  Remainder  depending  on  an  Eftate 
for  Life,  to  which  an  Aftion  of  Wade  be- 
longs. But  Tenant  in  Tail  cannot,  by  the 
Releafe  of  all  his  Right,  pafs  an  Eftate 
during  the  Life  of  the  Releafee,  but  only 
paffes  an  Eftate  during  his  own  Life  ;  and 
therefore  having  put  all  his  Right  out  of 
him,  he  cannot  bring  an  Adion  relating 
to  fuch  Right. 


iDt  Remitter* 

TH  E  Notion  of  Remitter  ftands  on 
the  Principles  we  have  already  laid 
down  j  for  either  there  is  a  naked  Poflef- 
fion  diftinft  from  the  Right  of  Pofleffion 
and  Propriety,  or  elfe  there  is  a  Right  of 
Poflfeflion  diftinft  from  the  Right  of  Pro- 
priety. Now  where  there  is  a  naked  Pof- 
feffion,  diftinft  from  the  Right  of  Poifef- 
fion  and  Propriety,  as  between  Difleifor 
and  Difleifee,  where  the  Entry  is  congea- 
ble ;  there  if  the  Difleifee  takes  back  the 
Poiieflion  from  the  Difleifor,  he  is  remit- 
ted.    Eor  it   cannot   be  otherwife,    that 

when 
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when  he  has  taken  back  the  Pofleflion,  he 
ftiould  be  feated  in  his  old  Right ;  for  he 
who  has  really  the  Title ,  cannot  claim  / 
from  a  Dilfeifor  that  has  no  Title  at  all  ; 
and  it  would  be  very  abfurd  and  unrea- 
sonable, that  the  Diffeifee  by  accepting  his 
own  Poflefiion,  fhould  transfer  back  any 
Right  to  the  Difleifor.  But  where  the 
DilTeifor  transfers  it  back  for  Life,  01 
Years,  by  Deed  indented,  or  by  Matter  of 
Record,  there  the  Diileifee  is  not  remitted; 
for,  if  a  Man  by  Deed  indented  takes  a 
Leafe  of  his  own  Lands,  it  ("hall  bind 
him  to  the  Rent  and  Covenants $  becaufe  a 
Man  can  never  be  allowed  to  affirm  that 
his  own  Deed  is  ineffectual,  fince  that  is 
the  greateft  Security  on  which  Men  rely 
in  all  Manner  of  contracting.  The  fame 
Law,  if  it  had  been  by  Matter  of  Re- 
cord ;  for  that  is  of  its  own  Nature  uncon- 
trolable  Evidence,  which  a  Man  cannot  be 
allowed  to  controvert. 

Where  the  Right  of  Poifeffion  is  diftindt  Sea  69 
from  the  Right  of  Propriety ;  there,  if  the  4* 5* 
Proprietary  reobtains  the  Right  of  Pofle£- 
fion  by  Agreement,  he  muft  hold  it  under 
fuch  Agreement  •  for  the  other  having  the 
Right  of  Poffeffion,  and  transferring  it  to 
the  Proprietary,  fuch  Proprietary  muft  take 
the  Right  in  the  fame  Manner  as  the  other 
has  conveyed.  For  'tis  his  own  Folly  and 
Jlaches,  that  he  would  contract  about  fuch 
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Right  of  Poffefiion,  and  not  affert  his  Pro- 
priety in  a  proper  A&ion ;  but  when  he 
has  contra&ed  for  fuch  Right  of  Poffef- 
fion,  and  fuch  Right  of  PoiTeflion  is  trans- 
ferred, he  muft  keep  to  the  Terms  of  the 
Bargain,  and  he  leaves  all  the  Right  in  the 
Feoffor  he  has  not  contracted  for ;  therefore 
if  Tenant  in  Tail  enfeoff  his  Heir  of  full 
Age,  and  dies,  he  muft  hold  it  under  the 
Feoffment,  becaufe  'tis  his  own  Folly  that 
he  would  take  the  Right  of  Poffeflion  in 
this  Manner,  when  he  was  entitled  to  the 
Right  of  Propriety  after  the  Death  of  his 
Anceftor. 
Sea.  664.  But  where  the  Proprietary  comes  to  the 
Right  of  Poffeflion,  without  any  Fault  or 
Folly  of  his  own  $  as  where  the  Right  of 
Poffeflion  is  caft  upon  him  by  the  Law,  or 
he  or  flie  comes  to  the  Right  of  Poffeflion 
by  Feoffment,  under  Age,  or  during  Co- 
verture, where  no  Folly  can  be  imputed ; 
there  fuch  Proprietary  is  remitted  and  feat- 
ed  in  his  ancient  and  former  Right.  For 
the  eldeft  Title  being  the  more  ancient,  is 
the  leaft  fubje<3  to  Difpute ;  and  therefore 
when  the  Proprietary  has  in  fuch  Manner 
acquired  the  Right  of  Poffeflion,  'tis  e- 
Iteemed,  for  the  Repofe  of  Mens  Inheri- 
tances, to  be  only  aReflitution  of  the  old 
Title,  and  not  the  Acquiring  a  new  one  ; 
and  the  rather,  becaufe  there  is  none  a- 
gainft  whom  the  A&ion  may  be  brought 

to 
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to  regain  the  Propriety.  And  when  any 
Perfon  has  thus  acquired  the  Right  of  Pof- 
feflion,  if  any  Perfon  will  controvert  it  in 
any  elder  A&ion,  'tis  fit  he  fhould  fet  up 
an  elder  Title,  that  the  meer  Right  may 
be  decided.  Thus  if  the  Heir  of  the  Dif- 
feifor  be  difleifed  by  the  Difleifee,  he  by 
fuch  Wrong  and  Injuftice  cannot  regain 
the  Right  of  Pofleflion  ;  for  an  Adt  of 
Wrong  can  never  gain  any  R>ght;  but  if 
fuch  Diffeifee  die  feifed,  then  the  Heir  has 
the  Right  of  Pofleflion ;  and  having  then 
both  the  Right  of  Pofleflion  and  of  Proprie- 
ty, he  is  feifed  in  his  ancient  Right  for  the 
Reafons  abovemcntioned. 

If  a  Man  enfeoff  an  Infant  or  Feme  Co-  Sc&<*59. 
vert,  that  has  Right  of  Propriety,  for  Life, 
for  Years,  or  on  Condition,  they  are  remitted 
to  their  ancient  Right,  and  all  fuch  Con- 
ditions vanifh.  For  to  a  Feme  Covert  or 
Infant  no  Folly  or  Laches  can  be  imputed, 
nor  can  their  Ads  turn  to  their  Prejudice,- 
fo  that  when  they  have  acquired  the 
Right  of  Pofleflion,  they  are  reftored  to 
their  ancient  Right  of  Propriety  ,•  and  be- 
ing not  capable  of  contracting,  the  Terms 
and  Conditions  of  the  Feoffment  do  not 
bind  them.  But  if  they  were  of  full  Age., 
or  difcovert,  then  they  leave  all  the  Right 
of  Pofleflion  in  the  Feoffor,  that  is  not 
transferred  to  them  by  the  Contract,  and 
muft  hold  the  Right  in  the  Manner  trans- 
ferred 
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ferred  to  them.  For  fince  they  have  no 
Right  of  Poffeffion  but  from  their  Bar- 
gain, 'tis  fit  that  they  flhould  hold  accord- 
ing to  fuch  their  Contrad: ;  but  in  the  o- 
ther  Cafe,  'twas  the  Folly  of  fuch  Parties 
to  transfer  the  Right  of  Poffeffion  to  fuch 
Infants  as  were  the  Proprietors,  to  hinder 
them  from  their  Aftions.  And  this  the 
Turn  of  the  Chapter. 


WArranty,  according  to  Spelrnan,  is 
derived  from  the  Saxon  Word 
War )  as  the  Trench  Word  Guarranty  is 
derived  from  the  Word  Gtier^  of  the  fame 
Signification ;  which  plainly  imports  an 
Undertaking  to  defend,  and  properly  by 
Arms,  as  in  a  Writ  of  Right  they  ancient- 
ly defended  them.  For  the  Warranty  was 
an  exprefs  Undertaking  to  do  the  fame 
Thing,  as  the  Feudal  Lords  ufed  to  do  to 
their  Tenants,  and  under  the  fame  Penal- 
ties. And  fo  this  exprefs  Contract  was  to 
be  of  the  fame  Import,  and  to  amount  to 
a.  Feudal  Contract ;  and  for  this  the  Par- 
ties received  a  Recompence,  and  that  was 
generally  in  other  Lands  by  Way  of  Ex- 
change, which  defcended  to  their  Heirs. 

Thefe 
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Thefe  Warranties  were  introduced  by 
the  Liberties  of  Alienations  that  happened, 
according  to  Spelman^  about  the  Time  of 
Hen.  5.  when  the  Saxon  Liberty  of  Alie- 
nation was  revived  ;  for  then  they  ufed  to 
alien  to  hold  of  themfelves ;  and  then  they 
annexed  a  Warranty,  and  thereby  were 
called  in  to  dereign  the  Warranty  of  fuch 
Feudal  Lords,  in  whofe  Homage  they 
were,  and  did  not  permit  them  to  alien. 

Alfo  fuch  Exprefs  Warranties  were  ufed 
to  be  given  when  the  Lords  aliened  their 
Seigniory ;  for  where  the  old  Lord  was 
bound  by  his  old  Feudal  Contradt  to  war- 
rant, this  did  not  extend  to  an  Affignee, 
without  it  had  appeared  to  have  run  in 
that  Manner  in  the  old  Deed,  which  was 
often  worn  out  and  loft,  fo  that  the  Feu- 
dal Tenure  did  totally  fubfift  in  Prefcrip- 
tion  ;  and  therefore  the  Tenants  would  not 
attorn  to  deftroy  the  Warranty  on  which 
their  Homage  Anceftrel  was  founded  3 
without  a  new  Exprefs  Warranty  from 
their  new  Lord. 

After  the  Stat,  of  Qiiia  Emptores,  they 
ufed  to  continue  this  Way  of  Conveyance 
by  Warranty,  'till  they  came  up  to  the  old 
Tenants  that  held  by  the  Homage  An- 
ceftrel; fo  that  Warranty  became  frequent 
in  all  Conveyancing,  And  rhey  were  Con- 
tracts that  had  all  the  Import  and  Eft'eft  of 
a  Feudal  Contract  which  were  anciently 
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made  between  the  Lord  and  Tenant  for 
their  mutual  Defence.     For,    Fir  ft,   they 
rebutted  fuch   Warrantor  and   his  Heirs 
from  claiming  any  Right  in   the   Land  ; 
and  as  in  the  Homage  Anceftrel  the  Rule 
was  Homagium  repellit  perqaifitum  ,  fo 
the  exprefs  Warranty  repelled  the  Ancek 
tor  from  claiming,   and  not  only  him,    but 
the  Heir,   tho'  the  Right  were  not  in  the 
Anceftor.     And  as  in  Homage  Anceftrel, 
where  the  Heir  received  Homage,  he  could 
never  fet  up  a  Title  to  the  Land  itfelf;    fo 
here  in  the  exprefs  Warranty,    the  Heir 
was  prefumed  to  receive  a  Recompence, 
and  therefore  was  barred   if  he  did   not 
claim  during  the  Life  of  his  Anceftor ,-   and 
this   was  the    more   reafonable,    becaufe 
fuch  Recompences  were  anciently  in  Lands, 
which  did  of  Right  defcend  to  the  Heir; 
and  if  the  Anceftor  did  alien  them,    the 
Heir  muft  claim  his  own  during  the  Life  of 
the  Anceftor ;   otherwife   he   could  never 
claim  it,,  in  as  much  as  this  was  the  whole 
Time  of  Limitation  for   the  Heir  to  chal- 
lenge his  own  in  this  Cafe.   And  if  he  flip'd 
that  Time,  he  was  barred  for  ever,    in  as 
much  as  there  might  be  fecret  Conveyances 
to  alien  the  Recompence  for  the  Benefit  of 
the  Heir,    which  might  turn  to  the  Preju- 
dice of  the  Purchafer. 

But  tho'  the  Warranty  barred  the  Right 
of  Entry  or  Right  of  A&ion  in  the  Heir5 
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yet  it  did  not  bar  a  Title  of  Entry  for  a 
Condition  broken.  Mortmain,  Forfeiture, 
Efcheat,  or  the  like.  For  the  Feudal 
Contract  only  barred  all  the  Right  to  the 
Lands  themfelves,  in  the  Lords  themfelves, 
as  is  faid  in  the  Homage  Anceftrel;  but  it 
did  not  bar  his  Title  of  Entry  for  Condi- 
tion broken.  Forfeitures,  Echeats  of  fuch 
Tenants,  or  the  like.  And  the  exprefs 
Warranty  could  go  no  farther  than  the 
Warranty  implied  in  the  Feudal  Contract, 
fince  it  came  in  the  Place  of  it.  If  the 
Warranty  attaches  in  the  Heir  that  has 
Right,  during  the  Continuance  of  the  fi- 
liate warranted,  he  is  for  ever  barred  to 
claim  it,  not  only  againft  the  Warrantee 
himfelf,  his  Heirs  and  Afligns,  but  againft 
a  Diffeifor,  Abator  and  Intrudor,  Recove- 
ror,  Cejiy  que  tife>  Lord  of  the  Villain, 
Lord  by  Efcheat,  or  any  other  Perfon 
coming  in  in  the  Poft ;  becaufe  the  Heir  is 
prefumed  to  have  received  a  Recompence, 
and  therefore  cannot  have  the  Land  it  felf, 
no  more  than,  when  he  has  received  Ho- 
mage from  an  Heir  that  holds  by  Homage 
Anceftrel,  can  he  claim  the  Land  it  felf. 
But  if  the  Warrantee's  Eftate  be  recovered 
by  elder  Title,  then  the  Heir  may  recover 
againft  fuch  Recoveror,  tho'  the  Warranty 
were  attached  in  fuch  Heir;  an  Example  of 
which  fee  SeEf.  741.  becaufe  the  Recom- 
pence defcended  to  the  Heir  {lands  preca- 
rious, 
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rious  from  the  Time  that  the  Recovery 
was  had  ;  for  the  Warrantee  if  he  purfued 
his  Writ  of  Warrantia  Charts*,  might  re- 
cover the  Lands  defcended  to   the  Heir, 
and  therefore  the  Heir   is  at  Liberty   to 
purfue   his  Action  againft  the  Recoveror. 
But  if  the  Eftate  of  the  Warrantee  be  de- 
feated by  any  Perfon  that  comes  in  in  the 
Poft,  before  fuch  Warranty  attaches  in  the 
Heir,  there  the  Heir  may  enter  upon  fuch 
Perfon  in  the  Poft  ;  as  if  the  Lord  by  Ef- 
cheat,    or  the  Lord  of  the  Villain  enters 
before  the  Defcent  of  the  Warranty,  there 
the  Heir  may  enter  on  fuch  Lords;    for 
when  the  Eftate  warranted  is  taken  away, 
before  the  Recompence  defcends  on  the 
Heir,  the  Heir  has  Title,  becaufe  when  the 
Eftate  warranted  is  deftroved,   the  Ances- 
tor is  not  obliged  to  continue  the  Recom- 
pence  to  defcend  to  the  Heir,   but  he  may 
alien  it;  therefore  it  is  not  neceftary  to  be 
prefumed,   that  any  Recompence  defcends 
to  his  Heir,  or  confequently  that  the  Heir 
fhould  be   barred  in  this  Cafe,   no  more 
than  a  Lord  is  barred  from  entring  on  a 
Difleifor  of  his  Tenant  before  he  has  ac- 
cepted the  Homage  from  him,  which  is  the 
Recompence  for  the  Land  it  felf.     But  if 
the  fame  Eftate  continue,    to  which   the 
Warranty  was    annexed ,     tho*  in  other 
Lands,    yet  the  Heir  is  barred  ;    as  if  a 
Man  makes   a  Warranty   to  A.  and  his 
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Heirs,  and  he  aliens  to  H.  and  then  the 
Warrantor  dies,  the  Heir  is  barred  from 
entring  on  S.  becaufe  the  fame  Eftate  con- 
tinues, though  in  other  Havdsy  to  which 
the  Warranty  was  firft  annex'd  ;  and  there- 
fore it  is  prefumed  in  Juftice  that  the  War- 
rantor left  a  Recompence  to  defcend  to  the 
Heir  -,  for  S.  may  have  a  Warranty,  and 
vouch  A.  who  may  vouch  the  Warrantor 
and  his  Heirs  to  Recompence.  So  Ceftny 
que  life  feems  to  continue  the  Eftate  of 
the  Feoffees,  and  the  Warranty  tranferred 
by  the  Statute,  and  therefore  a  Recom- 
pence is  prefumed  to  defcend  to  the  Heir 
to  anfvver  it. 

The  fecond  Operation  of  the  Warran- 
ty was  by  Way  of  Voucher  ,-  for,  as  in 
the  Feudal  Contract  the  Tenant  vouched 
the  Feudal  Lord  to  defend  his  PolfeiTion  ; 
fo  in  the  exprefs  Warranty,  the  Purchafer 
vouched  his  Warrantor,  who  took  the  De- 
fence of  the  Eftate  upon  him  ;  and  as  no 
Man  could  vouch  the  Lord  but  the  Te- 
nant, fo  no  Man  could  vouch  the  War- 
rantor but  he  that  brought  himfelf  within 
the  Words  of  the  Contracl,  becaufe  there 
was  no  Contract  to  defend  the  PoiTeffioa 
to  any  Body  elfe.  But  as  the  Lord,  by 
Acceptance  of  Homage  from  the  Dilfeifor, 
was  barred  from  claiming  the  Lands ;  fo 
the  Warrantor,  having  received  a  Recom- 
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pence,    was  rebutted    from   claiming   the 
Land  itfelf. 

The  Third  is  by  Writ  of  Warrantia 
Chart*,  which  alfo  could  only  be  brought 
by  the  Party  to  fuch  Contraft  $  for  the  Te- 
nant by  Homage  Anceftrel  might  have 
had  his  Warrantia  Charts  againft  his 
Lord,  to  fubjed:  the  Lands  of  his  Lord  to 
anfwer  the  Feudal  Contract.  And  when 
the  AmTe  was  invented,  in  which  a  Man 
could  not  vouch  $  and  when  alfo  by  Weftm. 
i.  c.  40.  a  Man  could  not  vouch  out  of  the 
Degrees,  unlefs  in  both  Cafes  the  Party 
was  prefentj  vid.  'Booth.  278.  then  this 
Writ  came  more  into  Ufe;  and  upon  fuch 
Actions,  where  they  could  not  vouch  and 
have  Procefs  ad  Warrantizanditm,  they 
requefted  a  Plea,  and  the  fame  was  done 
in  the  Cafe  of  exprefs  Warranty.  But  it 
is  to  be  noted,  that  in  Cafe  the  Warran- 
tee is  impleaded,  he  muft  requeft  a  Plea ; 
and  when  he  has  fo  done,  he  may  bring 
his  Warrantia  Chart*,  and  recover  at  any 
Time  till  Execution  aftually  executed. 
But  if  he  be  turned  out  of  Poffeffion,  then 
he  can  have  no  Warrantia  Chart* ;  for 
the  Warranty  in  the  Feudal  Contrad  is 
to  the  Tenant,  and  in  Refemblance  there- 
of, the  exprefs  Warranty  is  only  to  the 
Tenant  of  the  Land,     Halts  Fitz.  135. 

The 


The  Words  that  create  a  Warranty 
were  firfl  anciently  the  Refervation  of 
Homage,  for  the  Reafons  given  in  Ho- 
mage Anceftrel,  as  plainly  appears  by  the 
Statute  of  Jiigamis.  Vid.  275.  276.  Se- 
condly the  Word  Dedi^,  to  hold  of  the 
Donor  and  his  Heirs ;  for  when  fuch  Te- 
nure was  erected  by  the  faid  Words,  it 
was  fuppofed  that  the  Services  referved 
were  a  perpetual  Recompence  for  fuch 
Tenure,  and  therefore  fuch  Warranty  was 
perpetual.  Thirdly,  T^edi^  to  hold  of  the 
Lord  of  the  Fee,  was  fettled  by  the  Sta- 
tute of  3$  i garni  s,  c.  6.  to  contain  a  War- 
ranty, during  the  Life  of  fuch  Donor ; 
becaufe  the  Lord  might  avow  upon  his 
old  Tenant,  that  was  already  in  his  Ho- 
mage, during  Life  ;  and  therefore  againft 
the  tortious  Entries  and  Diftreiles  of  the 
Lord,  it  was  neceffary  that  he  fhould  be 
protected  j  and  it  was  alfo  thought  then  a 
Point  of  Honour  that  no  Man  Ihould  fee 
his  own  Gifts  invalidated  without  entring 
into  the  Defence  of  them ;  and  anciently 
perhaps  being  taken  into  the  Lord's  Ho- 
mage created  Warranty.  Fourthly,  By 
the  Word  Warrantizo^  which  contains  as 
exprefs  a  Warranty  as  if  there  had  been 
an  Homage  referved  to  the  Warrantor,  SeU* 
733.  Warranties  at  Common  Law  are 
of  two  Sorts-  fir  ft,  thofe  commencing  by 
Diffeilin  or  Wrong ;   and  fecondly,  bind- 
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ing  Warranties.  The  firft  are  where  the 
Anceftor  that  makes  the  Warranty  is 
Partner  to  the  Wrong,  and  fuch  Warran- 
ties are  not  obliging ;  becaufe  it  cannot  be 
prefumed  that  one  who  is  fo  unjuft  as  to 
do  Wrong,  will  be  fo  juft  as  to  leave  a 
Recompence  to  his  Heir  ;  wherefore  fuch 
Contracts  are  wholly  rejected  as  collufive3 
Sea.  698.  and  founded  on  no  Confideration.  All 
9. 700.  other  Warranties  were  binding  at  Com- 
mon  Law  •>  for  a  Recompence  was  pre- 
fumed to  be  given,  which  was  then  either 
in  Land,  by  Way  of  Exchange,  or  in' 
Money,  which  was  turned  into  Land,  and 
defcended  to  the  Heir,-  and  therefore  the 
Time  of  Limitation  for  the  Heir  to  claim 
was  during  the  Life  of  the  Anceftor  j  other- 
wife  the  Eftate  of  the  Purchafer,  which 
fubfifted  on  the  Warranty  of  the  Anceft- 
or,  fhould  never  be  defeated  by  fuch  Heir, 
that  ought  to  defend  it ;  and  if  fuch  War- 
ranties were  not  binding,  there  might  have 
been  many  fecret  Conveyances  for  the  Be- 
nefit of  the  Heir,  to  defraud  the  Purcha- 
fer. And  in  that  Age,  when  the  Building 
up  of  Families,  and  Eftablifhing  them  in 
.  Seats  and  Tenures,  was  the  whole  Bufinefs  of 
the  Times,  they  prefumed  that  no  Man 
would  deftroy  his  Heirs  Right  for  his 
own  prefent  Advantage.  As  to  thefe  bind- 
ing Warranties,  there  are  fome  altered  by 
the  Statute  ;    The  firft  Statute  is  that  of 


Gloceft.  c.  3.  which  fays  that  Tenant  by 
the  Curtefy  fhall  not,  by  his  Deed  with 
Warranty,  bar  the  Heir  of  the  Land  de- 
fended to  the  Mother,  further  than  Af- 
fets  defcend  from  fuch  Father  ;  for  the 
Eftate  being  created  by  the  Law  only  for 
Life,  it  was  fit  to  prevent  fuch  Father 
from  grafping  the  Fee.  If  Affets  defcend 
from  the  Father  by  the  exprefs  Meaning 
of  the  Aft,  the  Purchafer  fhall  retain  fo 
much  of  the  Land  of  the  Mother.  But 
if  Lands  afterwards  defcend,  fuch  Purcha- 
fer muft  plead  the  Warranty,  and  may 
have  a  Scire  facias  for  fo  much  of  the 
fame  Land,  as  Affets  (hall  afterwards  de- 
fcend, in  Lieu  thereof. 

The  next  Statute  was  that  of  Weftm.  2. 
T)e  doniSj  which  took  from  Tenant  in 
Tail  the  Power  of  Alienation.  Now  this 
firft  formed  the  Diftin&ion  between  the 
Lineal  Warranty  and  Collateral ;  for  be- 
fore that  Statute  all  Warranties  were  bind- 
ing to  the  Heirs  at  Law,  as  well  where 
a  Man  had  Title  to  the  Lands,  as  where 
he  had  not  ;  for  after  fuch  Warranty  and 
Acquiefcence ,  a  Recompence  was  pre- 
fumed  to  defcend  inftead  of  the  Land  k- 
felf. 

But  the  Statute  De  donis  only  barred 
the  Alienation  of  Tenant  in  Tail  5  there- 
fore the  Lineal  Warranty  was  within  the 
Statute,  but  the  Collateral  Warranty  was 
left  as  it  was  by  the  Common  Law ;  but  the      ^ 
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Difficulty  is  to  obferve  how  the  Diftinfti- 
on  arofe  between  the  Lineal  and  Collate- 
ral Warranty  ;  and  for  this  we  muft  go 
back  to  the  Confederations  already  men- 
tioned, touching  the  Alienations.  Firft^ 
Originally  the  Perfon  aliening  confulted 
his  Lord,  and  a  Fine  for  Alienation  was 
paid,  and  the  Alinee  was  received  in- 
to the  Homage,  and  confequently  into  the 
Warranty  of  the  Lord  of  the  Fee.  Se- 
condly ^  Towards  the  latter  End  of  the 
Barons  Wars^  Tenants  began  to  alien  to 
hold  of  themfelves,  to  fave  the  Fine,  and 
then  they  made  exprefs  Warranties  in  fuch 
Conveyances,  to  bring  the  Feoffor  into  the 
Defence  of  the  Land,  who  brought  in  the 
Lord  of  the  Fee ;  and  this  was  confirmed 
by  Magna  Charta^  fo  there  was  enough 
to  anfwer  the  Lord's  Diftreffes ;  but  fome- 
times  they  then  aliened  to  hold  of  the 
chief  Lord,  and  then  the  Lord  might  have 
taken  the  Feoffor,  that  was  in  his  Homage, 
for  his  Tenant  during  Life ;  but  afterwards 
could  not  avow  upon  his  Heir  that  never 
was  in  his  Homage  at  all  ,•  and  therefore 
was  obliged  to  take  the  Alienee  after  the 
Death  of  the  Alienor.  But  before  they 
were  taken  into  fuch  Lord's  Homage  and 
Warranty,  they  ufed  to  agree  for  the  Fine  • 
and  therefore  in  fuch  Cafes,  the  Warranty 
by  *Dedi  was  during  the  Life  of  the  War- 
rantor. "Thirdly ,  To  quiet  Diffeifins,  that 
Were  ufually  very  frequent  in  thofe  un- 

fettled 


fettled  Times,  between  neighbouring  Feu- 
claries  (and  from  thence  called  Deadly 
Feuds),  it  was  ufuai  for  fuch  DifTeifors  to 
purchafe  Warranties  from  fome  Anceftor 
of  the  Family  i  and  this  gave  a  Right  to 
fuch  Diffeifor  •  for  it  might  be  eafier  to 
compound  with  the  Anceftor,  than  with 
the  Party  to  whom  the  Wrong  was  actu- 
ally done;  and  then  to  quiet  Mens  Pof- 
feflions  fuch  Warranty  bound,  if  the  Own- 
er acquiefced  under  his  Expectations  from 
fuch  Relations.  Fourthly,  The  next  Step 
was  on  the  Statute  of  Quia  Emptoresy 
when  they  aliened  to  hold  of  the  chief 
Lord,  and  the  Lord  being  then  compel- 
lable to  receive  fuch  Perfons  into  his  Ho- 
mage, was  not  obliged  to  Warranty.  Up- 
on the  firft  three  Points  the  Law  had 
flood,  at  the  making  the  Statute  De  donis^ 
which  was  only  a  general  Appointment 
that  the  Will  of  the  Donor  fhould  be  ob- 
ferved  ;  fo  that  the  Tenant  in  Tail  fliould 
not  alien  to  the  Disinheritance  of  the  Iifue, 
and  of  him  in  Reverfion.  But  it  was  left  to 
the  King's  Courts  to  mould  fuch  Eftates, 
and  to  make  Rules  and  Orders  to  prevent 
fuch  Alienations,  and  none  were  more  ne- 
ceffary  than  to  reftrain  thefe  Warranties. 
The  firft  Order  or  Rule  that  was  taken  in 
this  Cafe,  was  that  the  Warranty  of  Te- 
nant in  Tail,  or  of  any  Perfon  in  Title 
under  the  Tail,  fhould  be  no  Bar,  unlefs 
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AfTets  defcended.  This  was  made  accor- 
ding to  the  Platform  of  the  Statute  ofGk- 
cefter  ;  for  they  thought  it  was  equal  to 
make  the  fame  Rule  as  to  Tenant  in  Tail, 
as  they  had  made  in  Parliament  for  Te- 
nant by  the  Curtefy,  viz.  That  the  War- 
ranty fhould  be  no  Bar,  unlefs  the  War- 
rantor left  an  equivalent  Eftate  to  defcend  ; 
but  if  no  AfTets  defcended  in  the  Cafe  of 
Tenant  in  Tail,  they  might  have  a  Scire 
facias  for  the  AfTets,  and  not  for  the 
Land  intailed.  But  in  the  Cafe  of  Tenant 
by  the  Curtefy,  the  Scire  facias  was  for 
the  Land,  on  the  Part  of  the  Mother, 
which  was  the  very  Land  aliened,  and  not 
for  the  AfTets  defcended  ;  and  the  Reafon 
of  the  Difference  was,  becaufe  if  the  Scire 
facias  had  been  for  the  Land  intailed,  then 
if  the  AfTets  had  been  aliened,  the  Iflue 
in  the  next  Defcent  might  have  come 
again  with  his  Formedon,  i  Lift.  3  66.  and 
not  only  Tenant  in  Tail  himfelf,  but  all 
other  Perfons  Lineal  in  that  Title  were 
debarred  from  making  fuch  Warranties; 
for  the  Eftate-Tail  was  defigned  by  the 
Ad  to  continue  to  all  Generations ;  and  if 
they  had  permitted  the  next  Heir,  though 
he  was  not  in  PoffefTion  of  the  Tail,  to 
have  barred  it  by  his  Warranty,  then  might 
the  Father  and  Son  by  their  Warranty 
have  barred  the  Tail,  and  deftroyed  the 
Perpetuity  the  Statute  defigned.     The  fe- 
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cond  Order  was,  that  the  Collateral  War- 
ranty was  not  within  the  Statute  ;  for  the 
Statute  only  appointed  that  the  Will  of  the 
Donor  fliould  be  obferved,  that  the  Te- 
nant in  Tail  fliould  not  alien  to  difinherit 
his  Iffue,  which  they  extended  to  all  Li- 
neals,  for  the  Reafon  aforefaid ;  for  other- 
wife  the  Will  of  the  Donor  could  not  be 
obferved.  But  they  could  not  in  any  Man- 
ner of  Reafon  extend  it  to  Collaterals  that 
were  not  to  take  by  the  Gift,  and  there- 
fore could  not  be  forbidden  to  bar  by  their 
Warranty.  Again,  It  would  be  very  hard 
to  appeafe  the  Feuds  and  Diffeifins  touch- 
ing Eftates-Tail,  if  the  Anceftor  could, 
not  bar  it  by  Collateral  Warranty,  which 
of  old  commonly  ended  fuch  Contenti- 
ons. Nor  could  there  be  any  Exchanges 
by  any  Anceftors  of  the  Family,  in  order  to 
better  the  Eftates  of  the  Iffue,  if  fuch  Col- 
lateral Warranty  were  not  a  Bar.  And 
they  did  not  in  this  Cafe  oblige  the  Te- 
nant to  fliew  Affets ;  for  Aflets  were  pre- 
fumed,  as  it  was  before,  if  the  whole  Mat- 
ter was  tranfa&ed  during  the  Life  of  Te- 
nant in  Tail ;  and  he  did  not  enter  to  dis- 
annul it;  therefore  according  to  the  Text, 
SeB.  708.  If  the  Tenant  in  Tail  difcon- 
tinue  the  Tail,  and  die,  leaving  three  Sons, 
and  the  middle  Son  releafes  with  Warran- 
ty to  the  Difcontinuee,  this  is  a  Collateral 
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Warranty  to  the  eldeft  Son,  and  Lineal  to 
the  youngeft,  caufa  qua  fiipra. 

If  Land  be  given  to  a  Man  and  the 
Heirs  Male  of  his  Body,  and  for  Default 
of  fuch  Ifliie,  to  the  Heirs  Female,  and 
hath  Iifue  a  Son  and  a  Daughter,  the  Son 
may  bar  the  Daughter  by  his  Warranty, 
SeU.  'jig.  becaufe  the  Son  is  not  Lineal 
in  the  Tail,  quoad  the  Females.  And  the 
Rule  of  the  Court  only  extends  to  Line- 
als  barring  their  fubfequent  Heirs ;  and 
they  made  no  Rule  in  Relation  to  Colla- 
terals, but  they  were  left  as  they  were  at 
Common  Law ;  for  they  thought  that  the 
Alienations  were  fufficiently  prevented,,  if 
all  Perfons  that  came  in  of  the  fame  Tail 
were  prohibited  from  barring  their  IflTues,  or 
joining  in  any  Warranty  to  defeat  fuch 
Tail ;  but  as  to  thofe  that  were  not  feifed 
by  Force  of  that  Entail,  there  was  no  Rea- 
fon  to  nullify  their  Warranties  to  main- 
tain the  Will  of  the  Donor,  fince  they  had 
no  Intereft  in  fuch  Gifts,  and  therefore 
were  not  obliged  by  the  Words  thereof 
to  maintain  it ;  and  therefore  the  Son,  that 
had  no  Intereft  in  the  Entails  quoad  the 
Females,  might  bar  it  by  his  Warranty. 

Now  in  the  Homage  Anceftrel,  the 
Lord  was  obliged  to  defend  his  Tenant, 
and  find  him  a  Champion,  if  he  were 
impleaded  ;  for  if  it  had  not  been  fo  ordain- 
ed, all  thofe  Tenures   would  have  been 

preca- 


precarious,  becaufe  the  Tenant  having  no 
Feudaries,  could  not  himfeif  have  defend- 
ed it.  So  in  the  exprefs  Warranty,  in 
Refpeft  of  the  Recompence  given,  the 
Warrantor  and  his  Heirs  are  obliged  to 
defend  the  Land,  and  to  find  a  Champion 
where  the  Trial  was  by  Battail. 

It  is  alfo  to  be  noted,  that  if  an  Infant 
be  dhTeifed,  and  the  Anceftor  of  the  In- 
fant releafes  to  fuch  Diffeifor  with  War- 
ranty, and  dies  during  the  Nonage  of  the 
Infant,  this  is  no  Bar;  but  if  fuch  Ancef- 
tor releafes  during  the  Nonage,  and  after 
the  Infant  comes  of  full  Age,  and  then 
fuch  Warranty  defcends,  then  is  the  In- 
fant barred;  becaufe  where  the  Infant  has 
the  Right  of  Poifeilion,  no  Laches  can 
be  imputed  to  him,  nor  is  he  a  competent 
Judge  of  what  is  a  fufficient  Recompence; 
and  therefore  his  Acquiefcence  cannot  be 
conftrued  to  his  Prejudice;  and  therefore 
he  ought  not  to  be  barred,  if  he  doth  not 
enter  during  his  Minority.  But  if  only  a 
Right  of  Aftion  defcend  to  the  Infant, 
then  he  is  barred  by  the  Collateral  War- 
ranty of  his  Anceftor,  though  it  defcends 
during  his  Infancy,  becaufe  then  the  Infant 
has  only  a  Right  of  Propriety;  and  fuch 
Rights  are  recovered  in  real  Droitural  Ac- 
tions, where  Battail  is  joined,  and  then  the 
Parol  muft  demur  till  the  Infant  comes  of 
full  Age,    becaufe  the  Infant  cannot  fight 
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himfelf,  as  the  Method  was  anciently  a- 
mong  thofe  Barbarous  Nations.  Nor  can 
he  appoint  a  Champion  during  his  Non- 
age j  and  when  he  comes  of  full  Age,  he 
muft  be  barred,  becaufe  he  ought  to  de- 
fend the  Lands  to  the  Tenant,  and  to  pro- 
cure him  a  Champion ;  and  therefore  to 
fuch  Rights  of  Propriety  the  Warranty 
is  a  Bar,  though  it  defcend  during  his 
Infancy.  SeU.  726.  Co.  Lit.  380.  If  an 
Anceftor  devife  Lands  devifeable  with 
Warranty,  as  in  SeU.  734.  fuch  War- 
ranty doth  not  bind,  becaufe  the  Eftate 
begins  after  the  Death  of  the  Anceftor, 
and  confequently  there  can  be  no  Laches 
in  the  Heir,  fince  the  Warranty  did  not 
commence  till  after  the  Deceafe  of  the  An- 
ceftor,- and  therefore  there  is  nothing  to 
be  prefumed  from  fuch  Acquiefcence. 

Secondly j  There  can  be  no  Recompence 
given  by  the  Anceftor,  fince  the  Eftate  be- 
gins after  his  Deceafe.  Thirdly,  There 
are  no  Parties  to  fuch  Contract ;  for  the 
Anceftor  is  not  in  Being  at  the  Time  when 
fuch  Contract  has  Force,  and  the  Heir  is 
not  Party  thereunto.  But  if  a  Man  war- 
rants the  Land  m  Fee,  and  takes  back  an 
Eftate  for  Life,  as  in  SeB.  744.  this  doth 
not  deftroy  the  Warranty,  becaufe  here  a 
Recompence  is  prefumed  to  be  given  for 
the  whole  Fee  -y  and  there  was  Laches  in 
the  Heir  for  not  claiming  it  during  the  Life 
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of  the  Anceftor,  and  there  was  a  Party 
to  fuch  Warranty,  at  the  Time  the  Con- 
tra<ft  had  its  Being.  The  Warranty, 
like  all  other  Contracts,  may  be  releafed 
and  difcharged  j  and  if  the  Warrantor  be 
attainted,  fo  that  he  can  have  no  Heirs, 
no  Man  can  be  barred  by  Force  of  iiich 
Warranty ;  becaufe  in  thefe  Cafes  there 
can  be  no  Recompence  prefumed  to  de- 
fcend  to  the  Heir.  Vide  SeU.  785,  6. 
7.8. 


£>f  homage  Znttftuh 

TH  E  old  Authors,  that  have  beft  ex- 
plained our  Englijh  Law,  tell  us 
that  there  is  a  mutual  Bond  between  Lord 
and  Tenant.  Tanta  and  talis  connexio 
inter  Domimim  &  tenentem  quod  tantum 
debet  T)ominus  tenenti^  quantum  tenens 
Tiomino^  prater  folam  reverentiam.  So 
that  as  the  Tenant  was  bound  to  defend 
the  Lord,  fo  alfo  the  Lord  in  his  Turn 
was  bound  to  defend  his  Tenant.  And 
anciently,  when  their  Way  of  Trial  was 
by  Battail,  fuch  a  Connexion  was  abfo- 
lutely  neceflary  ,•  becaufe  if  the  Lord  was 
impleaded,  it  was  necelfary  he  fhould  have 
Champions  in  the  Trial  by  Battail,  to  make 
out  his  Right  ,•  and  therefore  the  Tenants 
were  the  Lords  Champions,  who  were 
obliged  to  be  Freemen  j  for  the  ancient 
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Form  was,  that  they  fhould  defend  per 
Corpus  liberi  hominis.  Now  when  the 
Tenant  was  impleaded,  who  did  not  thus 
retain  Champions,  he  ufed  to  vouch  iiis 
Lord  -to  defend  him  by  his  other  Free- 
men. Now  this  Warranty,  in  the  ancient 
Tenures,  had  three  Efte&s.  Firft,  To 
rebut  the  Lord  and  his  Heirs  from  claim- 
ing any  Right  to  the  Land;  for  the  Ho- 
mage in  thofe  Times  was  thought  an  E- 
quivalent  to  the  Land  itfelf;  becaufe  the 
Lord  had  fuch  an  Addition  of  Strength 
and  Honour  from  the  Service  of  his  Te- 
nant, that  it  was  more  to  their  Reputati- 
on and  Defence,  than  the  having  the  Pof- 
feffion  itfelf  j  and  therefore  the  ancient 
Maxim  was  Qiwd  Homaginm  repellit  per- 
qitifitiim.  So  that  if  the  elder  Brother 
had  enfeoffed  the  fecond,  referving  Ho- 
mage, and  had  received  Homage,  and  then 
the  fecond  Brother  had  died  without  lilue, 
it  fhould  have  defcended  to  the  youngeft  ; 
for  Nemo  pot  eft  effe  tenets  &  rDonunus^  & 
Homaginm  repellit  per  qui fitmn.  And  the 
Law  feemed  to  incline  that  the  Lords,  up- 
on no  Pretence  of  Right,  might  enter  up- 
on their  Tenants,  and  ufe  the  great  Power 
they  then  had  to  their  Oppreflion.  So  that 
if  the  Lord  had  accepted  Rent  from  the 
Difleifor,  he  could  not  afterwards  enter 
for  an  Efcheat,  though  the  Diffeifee  died 
without  Heirs.  But  if  a  Difleifor  comes 
in  above  fuch  Tenancy,  and  without  fuch 
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Acknowledgment  to  the  Lord  ;   then  it 
feems  the  Lord,  if  he  hath  Right,  may  en- 
ter, and  is  not  repelled  by  his  own  Homage 
from  afferting  fuch  Right ;  but  though  the 
Lord's  Accepting  Homage  from  the  Diflei- 
for  barred   him  from   any  Right  to  the 
Land,  yet  it  did  not  bar  his  Title  of  En- 
try for  a  Condition  broken  or  Forfeiture, 
or  on  the  Efcheat  of  fuch  Diffeifor  -y  for  he 
took  it  under  the  fame  Feudal  Conditions 
as  the  DifTeifee  had  it,  of  which  fee  more 
in  Tit.  Warranty  and  Tit.  Re/eafes  that 
enure  by  Way  of  Extinguifhment.  Second- 
ly As  the  Feudal  Contract  repelled  the 
Lord    from   claiming ;    fo  in    Cafe  any 
Stranger  claimed,  the  Lord  was  vouched ; 
and  if  he  did  not  defend  the  Tenant,  he 
recovered  in  Recompence  againft  him ;  and 
this   was,  that  the  Tenant  in  the  Lord's 
Homage    might   have  a  quiet   PofTeflion, 
and   the  Lord  might  not  abet  any  third 
Perfon  to  overthrow  his  Title,  and  there- 
fore the  Champions  of  the  Manor  were 
brought  in  to  defend  the  Title  of  the  Tenant 
in  Queftion.  Thirdly,  By  Writ  of  Warran- 
to a  Chart*,    and  this  the  Tenant  by  Ho- 
mage Anceftrel  had,  as  well  as  the  Perfon 
that  had  an  exprefs  Warranty.    Fitz*  Nat. 
22rev.  134.  for  the  Feudal  Charter  was 
the  Foundation  of  fuch  Writ,  and  there- 
fore the  Writ  runs  Vnde  Chart  am  habet 
at  this  Day  j  and  upon  fuch  Writ  he  may 
1  give 
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give  the  Homage  Anceftrel  in  Evidence ; 
for  the  Prefcription  fupplies  the  Place  of 
a  Charter  loll  and  worn  out  by  Age.  And 
note^  that  in  thefe  Anions  of  Warrantia 
Charta^  and  by  Voucher,  he  ftiall  reco- 
ver in  Recompencc  any  Land  that  the 
Lord  had ;  but  otherwife  it  is  an  exprefs 
Warranty ;  for  there  he  fliall  only  reco- 
ver the  Land  defcended  j  and  the  Reafon 
of  the  Difference  is,  becaufe  when  the  old 
Feudal  Contra&s  grew  to  be  immemori- 
al, they  could  not  diftinguifli  which  Lands 
defcended  from  the  Ancefior  that  made  the 
Grant  ,♦  and  therefore  all  Lands  were  li- 
able to  fuch  Feudal  Contract,  left  the  Te- 
nant fliould  be  oufted  of  his  Defence. 
This  Sort  of  Tenure  has  been  totally  de- 
ftroyed  by  the  free  Liberty  of  Alienation ; 
for  before  the  Statute  of  Qyia  Emptores^ 
the  Lord  ufed  to  licenfe  an  Alienation, 
and  they  then  feemed  to  fucceed  into  the 
fame  Homage,  and  to  have  had  the  fame 
Defence  from  the  Lord  ;  but  when  the  Stat. 
of  came  that  gave  Tenants  a  free  Pow- 

er of  Alienation,  the  Tenants  ufed  to  alien 
with  exprefs  Warranty,  and  fo  they  ufed 
to  dereign  the  Lord  s  Warranty  ;  and 
when  the  Lord  aliened,  they  ufed  to  have 
an  exprefs  Warranty  from  their  new  Lord ; 
otherwife  they  would  not  attorn ;  and  if 
they  did,  it  was  reputed  their  own  Folly. 
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THO'  a  Copyholder  has  but  an  E-  4C0.21, 
ftate  at  Will,  yet  'tis  in  this  diffe-  "- 
rent  from  other  Eftates  at  Will  j 
that  it  doth  not  determine  upon  the  Copy- 
holder's Death,  but  defcefhds  to  his  Heir,  if 
it  be  any  Eftate  of  Inheritance.  The  Rea- 
fon  of  this  feems  to  be,  becaufe  upon  Co- 
pyhold Eftates  Villain  Tenures  were  ufual- 
ly  referved,  and  thefe  Eftates  were  given 
to  Villains ;  therefore  no  other  Eftates 
could  be  granted  to  them  but  at  Will ;  for 
otherwife  they  had  been  infranchized,  as  it 
feems.  But  to  prevent  the  frequent  End- 
ing of  thefe  Eftates,  they  granted  them  in 
Fee,  but  yet  at  the  Will  of  the  Lord ;  and 
according  to  my  Lord'C?^,  notwithitand- 
ing  fuch  Grant,  they  were  entirely  at  the 
,Will  of  the  Lord,  who  oufted  them  when 
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he  pleafed,  without  any  Reafon  ;  which  be- 
ing a  very  great  Inconvenience,  it  feems  it 
was  altered  by  fome  pofitive  Law  ( tho' 
that  does  not  appear)  which  preferved  their 
Eftates  to  them,   doing  their  Services,   but 
yet  left  them  as  it  found  them,  to  have  fi- 
liates only  at  Will. 
*•       A  Copyholder  cannot  transfer  his  Eftate 
but  by  Surrender  $  the  Reafon  is,  becaufe  he 
has  only  an  Eftate  at  Will,  which  is  deter- 
mined when  he  takes  upon  him  to  grant  it 
over ;  for  that  is  a  plain  Declaration  of  his 
Intent,  that  he  defigns  to  hold  the  Land  no 
57'  longer  •  fothat  hemuft furrendertothe  Lord, 
and  then  he  may  grant  another  Eftate  at 
Will,  which  now  the  Lord  is  compellable 
to  do  to  him  to  whofe  Ufe  the  Surrender 
is  made.      Becaufe  the  Coyyholder  now 
has  that  fettled  Intereft  and  Eftate  in  the 
Land,    that  his  Heirs  fhall   inherit  the 
Land,  whether  the  Lord  be  willing  or  not ; 
and  fo  a  Copyholder  hath  Power  over  his 
Eftate,    and  not  the  Lord;    therefore  21 
60.  Ed*  4.  "Brian  faid,  that  if  the  Lord  enter 
upon  his  Copyholder,  he  might  have  Tref- 
pafs.     So  far  is  it  now  from  being  a  De- 
termination of  the  Copyholder's  Eftate. 
4  Co.  21.       A  Copyholder  in  Fee  may  furrender, 
*•  reierving  Rent,  with  a  Condition  of  Re- 

entry for  Nonpayment,   and  he  may  re- 
enter for  Nonpayment  5   for  having  a  Fee- 
limple  according  to  the  Cuftom  of  the  Ma- 
nor. 
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nor,  he  may  referve  what  Profits  he  pleafes 
out  of  it,  by  the  fame  Reafon  as  he  may 
difpofe  of  it  as  he  pleafes.  And  fince  by 
Cuftom  an  Eftate  at  Will  is  defcendable, 
the  Defcent  is  ordered  and  governed  by 
the  Rules  of  the  Common  Law.  For 
thofe  Reafons,  that  govern  the  Defcents  at 
Common  Law,  are  drawn  from  the  Na- 
ture of  Defcent  and  Difpolition  of  Efta'ces  af- 
ter the  owners  Death  •  and  are  grounded  up- 
on thofe  Reafons  that  feem  to  warrant  fuch  a 
Difpofition  of  the  Eftate,  and  are  not  taken 
from  the  Nature  of  the  Land  or  thing  that  is 
difpofed  cf,  and  therefore  may  as  well,  and 
with  as  good  Reafon,  be  applied  to  the  Dif- 
pofition of  Copyhold  as  Freehold  Eftates,- 
fince  'tis  not  the  Nature  of  the  Thing  dif- 
pofed of,  that  is  to  rule  or  govern  either  in 
one  Cafe  or  in  the  other.  And  therefore, 
where  a  Copyholder  by  Licence  made  a 
Leafe  for  Years,  and  the  Leffee  entered, 
and  the  Leffor  died,  having  Iffue  a  Son 
and  a  Daughter  by  one  Venter,  and  a  Son  Thcif£J" 
by  another,  then  the  eldeft  Son  dies:  Ad-  Cafe  of  a 
judged  that  the  Daughter  of  the  whole  ^nua£jl~r 
Blood  flbould  inherit,  becaufe  the  Poifeili-  2'9*2.  dm 
on  of  the  LeiTee  for  Years  was  the  PoiTef-  Cro.  Car, 
fion  of  the  elder  Brother,  who  may  have  4Ile 
Poffeilion  before  Admittance ;  for  in  that 
Cafe  he  was  not  admitted  •  for  if  it  be  rea- 
sonable in  fuch  Cafe  at  Common  Law  to 
keep  the  Inheritance  out  of  the  half  Blood, 

L   2  fo 
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fo  'tis  in  Copyhold  Eftates.  But  if  the  Bro- 
ther do  not  get  Poffeflion,  the  Sifter  cannot 
inherit;  for  then  he  hath  only  a  Right  to 
the  Lands  as  Reprefentative  of  his  Father, 
which  Right  fhe  is  not  capable  of  having, 
becaufe  fhe  is  not  Reprelentative  of  the 
Father.  But  when  he  has  gotten  PofTefli- 
on,  he  hath  then  an  Eftate  in  the  Lands 
defcendible  to  him  and  his  Heirs,  and  the 
Sifter  is  his  Heir  ,  and  tho'  he  has  the 
Lands  as  Reprefentative  of  his  Father,  yet 
he  hath  them  to  him  and  his  own  Repre- 
fentatives.  But  when  he  never  got  Poffef- 
lion, he  never  executed  the  Power  he  had 
of  taking  the  Lands  to  him  and  his  Re- 
prefentative ;  fo  that  this  Power  devolves 
upon  the  younger  Son  as  Reprefentative  of 
his  Father  j  for  the  Law  gives  the  Eftate 
to  him  and  his  Reprefentative,  who  is 
Reprefentative  of  the  dead  Perfon.  Now 
when  he  that  is  Reprefentative  to  the 
dead  Perfon,  doth  not  get  a&ual  Poffeflion, 
and  fo  veft  the  Eftate  in  him  and  his  Heirs, 
he  hath  no  Power  over  the  Lands,  and 
therefore  can  make  no  Leafe  or  Difpofition 
of  them  by  Feoffment;  becaufe  tho'  he 
hath  a  Right  to  be  abfolute  Owner  of  the 
Lands,  yet  is  he  not  actually  fo  till  En- 
try, becaufe  till  then  in  Fa&  he  hath  no 
Pofleffion  ,•  and  therefore  there  is  no  Rea- 
lbn  by  a  Fi&ion  of  Law  to  create  him  a 
Pofleffion.      And  fo  he  never  having  had 

the 
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the  Lands  to  him  and  his  Reprefentative, 
he  muft  take  that  is  Reprefentative  to  the 
dead  Perfon,    which  is  the  younger  Bro- 
ther j  and  this  alfo  may  be  a  Reafon  why 
he  that  claims  by  Defcent,  muft  make  him- 
felf  Heir  to  him  that  was  laft  actually  fei- 
fed  of  the  Freehold.     But  tho'  Copyhold 
Land  be   governed  by   the  Rules  of  the 
Common  Law,  concerning  Defcents,  yet  it 
partakes  not  of  the  Nature  of  Freehold 
Land  in  other  Refpe&s,     For  'tis  not  Af- 
fets  in  the  Heirs  Hands,    neither  fliall  a 
Woman  be  endowed,  Husband  Tenant  per 
Curt  e fie  ^  unlefs  by  fpecial  Cuftom ;  neither  4  Co.  23. 
fliall  a  Defcent  toll  an  Entry.     The  Rea-  *'  *•■ b' 
fon  feems  to  be,   becaufe  the  Eftates    of 
Copyholders  were  at  firft  only  Eftates  at 
Will,  and  at  the  abfolute  Difpofition  of  the 
Lord ;  and  there  hath  not  fince  been  any 
Proviiion  made  for  thofe  particular  Cafes. 
For  my  Lord  Coke  fays,  that  Copyholders  4  Co.  22. 
have  only  a  Fee-fimple  fecundum  quid ;  *• 
that  tho'  they  are  Tenants  at  Will,    yet 
their  Eftates  fliall  defcend  to  their  Heirs, 
and  not  be   determined  by  their  Death ; 
and  not  be  fubjeft  to  the  Will  of  the  Lord, 
as  other  Eftates  at  Will  are  (which  it 
feems  was  introduced  in  Favour  of  them 
by  fome  pofitive  Law,  tho'  no  Footfteps  of 
it  appear  now);  but  not  fimplt 'titer  to  have 
all  the  collateral  Qualities  of  Eftates  in  Fee-  . 
jfimple  at  Common  Law,  in  which  Refpe&s 
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that  pofitive  Law  feems  to  have  left  them 
at  large  as  before. 
Co.  Cop.  My  Lorc!  Cke  fays  in  his  Copyholder, 
that  if  the  Leafe  for  Years  determine,  and 
the  elder  Brother  dye  before  Entry,  that 
the  younger  Brother  fhall  inherit ;  for 
when  he  has  once  got  Pofleflion,  which  he 
had  by  the  Pofleflion  of  his  Leflee  for 
Years,  then  it  feems  he  has  made  the  E- 
ftate  defccndible  to  him  and  his  Heirs.  But 
perhaps  it  will  be  faid,  that  the  Pofleflion 
of  the  Leflee  For  Years  is  only  the  Pof- 
feftion  in  Law  of  the  Brother,  and  not  in 
Fa&,  bccaufe  he  can  get  no  Pofleflion  • 
and  it  would  be  inconvenient  to  carry  the 
Eflate  to  another  Family,  if  the  elder  Bro- 
ther die  before  Entry;  but  when  this  E- 
ftate  for  Years  is  ended,  then  fince  he  may 
get  a  PBifeflibh  by  Entry,  'tis  required  by 
Law.  But  then  on  the  other  Hand,  if  by 
the  PoiTeffion  of  the  Leflee  for  Years,  he 
had  an  Eftate  defcendible  to  him  and  his 
Heirs,  how  comes  this  Eftate  to  be  devefted 
by  the  Expiration  of  the  Leafe  for  Years? 
'Tis  urged  on  the  other  Hand,  that  Poflef- 
fion  was  but  feigned,  and  is  now  gone;  but 
yet  if  the  Brother  were  once  in  Pofleffion, 
and  then  were  difTeifed,  it  feems  the  Sifter 
fhould  inherit,  tho'  the  Pofleflion  of  the  el- 
der Brother  were  gone.  But  the  Poflefli- 
on of  the  Leflee  was  the  Brother's  Poflefli- 
on only  by  Suppofition  of  Law>    to  help 

him 


him  out  where  he  could  get  no  Pofleflion ; 
and  therefore  when  that  Eftate  for  Years 
is  gone,  the  Law  removes  the  Affiftance  it 
gave  before,  becaufe  now  he  may  get  Pof- 
feflion,  and  fo  fets  the  Matter  between  the 
Brothers,  as  it  would  if  there  had  been 
no  Leafe  for  Years.     Ideo  Oil  are  de  hoc. 

The  Heir  before  Admittance  may  enter  4  Co.  i\, 
and  take  the  Profits ,-    for  perhaps  there   " 23' 
may   not   be  a  Court  holden  in  a  great 
while  afterwards.     Such  Heir  may  furren- 
der  to  the  Ufe  of  another  before  Admit- 
tance, but  not  to  prejudice  the  Lord  of  his 
Fine,     gpare  whether  the  Lord  in  fuch  1  Lco* 
Cafe  muft  admit  before  the  Heir  has  paid  174' 
his  Fine,  and  if  he  do,  what  Remedy  there 
is  for  the  Fine. 

The  Admittance  of  Tenant  for  Life  is  4Co-  **• 
the  Admittance  of  him  in  Remainder,  be-  j^ 
caufe  they  make  but  one  Eftate;    but  the  Rep.  120. 
Lord  fliall  have  a  Fine  for  the  Remainder-  3  Co.  7. 
Man's  Intereft,    but  the  Remainder-Man 
need  not  pay  it  till  after  the  Death  of  Te- 
nant for  Life,  for  then  he  becomes  Tenant 
to  the  Lord.  Mich.  8.  f/7. 3.  in  £.  R.  Per 
Holt.    The  Admittance  of  Tenant  for  Life 
is  the  Admittance  of  him  in  Remainder,  fo 
as  to  veft  the  Eftate,    but  not  to  prejudice 
the  Lord  of  his  Fine;  for  after  the  Death 
of  Tenant  for  Life,  he  in  Remainder  iliall 
be  admitted  again.  $hure. 

L  4  Tis 
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I  °'12  '  any  Abbot,  &c.   fhall  make  any  Leafe  of 

I  Lands,  (yc.  in  the  which  any  Eftate  for  Life 

I  then  was  in  Being,  then  every  fuch  Leafe  to 

I  be  void.     A  Copyhold  was  let  for  Life  by 

Copy,  and  then  the  religious  Houfe  granted  a 
Leafe  of  it  to  another  for  ninety  Years  >  and 

I  it  came  to  be  a  Queftion  whether  this  was  a 

I  void  Leafe,    and  the  Doubt  was  whether 

I  a  Copyhold  Eftate  for  Life  were  within 

1  the  Words  of  the  A&,  in  which  (any  E- 

I  ftate  or  Intereft  for  Life,  &c.) ;  and  it  was 

I  refolved   that  the  Leafe   was  void,  and 

I  that  the  Copyholder  had  an  Eftate  or  In- 

I  tereft  for  Life.     And  in  the  handling  this 

■  Cafe  fome  general  Rules  were  laid  down 
I  for  the  Exposition  of  Statutes,  where  they 
I  fhould  extend  to  Copyhold  Eftates,   and 

■  3  Co.  7.  where  not.  When  a  Statute  alters  any  In- 
I  42.%.  ar*  tereft>    Tenure,    Cuftom,    Service  of  the 

■  Manor,    or  doth  any  thing  in  Prejudice, 

■  either  to  the  Lord  or  Tenant,  there  the 
I  general  Words  of  an  Ad  of  Parliament 

■  will  not  extend  to  Copyholds  $  but  when 
I  an  A(S  is  generally  made  for  the  Good  of 
B  the  Common  Weal,  and  no  Prejudice  ac~ 
I  crues  to  the  Lord,  &c .  there  Copyholders 
H  are  often  bound.  And  this  Reafon,  as  it 
K|  feems,  was  the  Ground  the  Judges  went 
Hi  upon  in  the  Refolution  before ;   tor  there 

was  an  Aft  of  Parliament  made  for  the 
King's  Advantage,  to  prevent  the  Aliena- 
tion 
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tion  of  thofe  Lands  that  were  to  come  in- 
to the  Hands  of  the  King;    and  it  was  no 
Prejudice  to  the  Lord  to  hinder  granting 
future  Eftates,   fo  long  as  it  permitted  the 
granting  prefent  Interefts.  And  in  this  Cafe 
wasfomething  touched  concerning  the  great 
Controverfy  of  entailing  Copyhold  Lands* 
And  'twas  held  per  tot.  Curiam^  that  gene- 
rally Copyhold  Lands  could  not  be  en- 
tailed ;  becaufe  if  the  Stat.  Weft,  2.  brings  $Co.s> 
in  a  new  Eftate,  as  an  Eftate-Tail  is,  then 
it  muft  introduce  a  new  Tenure,  viz.  the 
Donee  to  hold  of  the  Donor,  which  comes 
within  the  Rule  before  of  a  general  A&, 
not  binding  Copyholders  in  fuch  a  Cafe. 
Another  Reafon  was,    becaufe  the  Words 
of  the  Stat.  T)e  T)onis  are  quod  voluntas 
donatoriS)  (jc.  fo  that  what  may  be  intail- 
ed  within  that  Aft  of  Parliament,  muft  be 
given  by  Charter  in  Tail  $  and  Copyholds 
are  not  given  by  Charter  in  Tail,    but  by 
Surrender  and  Admittance.     That  a  Sur-  Cro.  Car, 
render  and  Admittance  is  no  Alienation  by  45- 
Deed,  fee  Litt.  SeU.  74.    For  'tis  there 
faid  an  Alienation  by  Deed  is  a  Forfeiture. 
Again,  that  Copyholds  cannot  be  entailed,  4™'  afJ 
was  alfo  refolved  in  the  Cafe  of  Rowden 
againft  Malfter.  In  both  thefe  Cafes  'twas 
objected  againft  entailing  Copyhold  Lands, 
that  it  would  introduce  a  Perpetuity,   be- 
caufe no  Fine  or  Recovery  could  be  fufter- 
ed  of  them,  and  fo  the  Owner  cannot  dif- 

pofe 
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pofe  of  them.     Thus  far  then   went  the 
Refolution  of  the  Courts  in  both  Cafes ; 
that   Copyholds   are  not  generally  with- 
Cro.  El.   in  the  Stat.  T>e  T>onis.     But  then  when 
717, 9°7-  'twas  objefted  by  fome,   that  where  there 
Moor.      hath  been  a  Cuftom  for  entailing  Copy- 
35S.        hold  Eftates,  there  the  Stat.  T)e  Dews  co- 
Lir.  Sec.   0perating  with  the  Cuftom,   fhould  extend 
to  it.     But  the  Lord  Chief  Baron  anfwer- 
ed  that  'twas  all  one,  and  that  no  Cuftom 
could   make  the  Statute  extend  to  Copy- 
holds ,  becaufe  all  the  Eftates  at  Common 
Law  were  Fee-fimple,  as  Lift,  fays ;   and 
fo  there  could  be  no  Cuftom  to  entail  Co- 
pyhold Lands  before  the  Statute,-  and  fince 
there  could  not  be ;  becaufe  no  Eftate  in 
Copyhold  is  grantable,  but  what  hath  been 
grantable  Time  out  of  Mind ;  and  the  Sta- 
tute T>e  Donis  is   within   the  Time  of 
Man's   Memory.     But  this  was   not  the 
Refolution  of  the  Court,    but  only  my 
Cra  Car.  Lord  Chief  Baron's  Opinion.     In  the  Cafe 
A*>  *•      of  Rovaden  ver.  Maljier,  a  Copyhold  was 
furrendred  to  the  Ufe  of  the  Copyholder's 
Will,   who  devifed  it  to  J.  in  Tail,  Re- 
mainder to  77.  in  Tail,  &c.  J.  hath  Iffue3 
and  furrenders  to  the  Ufe  of  his  Wife  for 
Life;   'twas  adjudged,  that  fince  the  Jury 
found  'twas  not  the  Cuftom  of  the  Manor 
to  have  an  Eftate-Tail  in  a  Copyhold, 
that  J.  had  a  Fee-fimple  conditional ;  and 
that  by  his  having  of  Iffue,   he  had  per- 
formed 
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formed  the  Condition,   and  the  Surrender 
to  the  Ufe  of  his  Wife  was  good. 

One  Argument  againft  Copyholds  being  Cro.  El. 
intailed  was,  that  no  Time  could  be  levied,  39J^ 
or  Recovery  fuffered,  becaufe  a  Warranty  a. 
cannot  be  annexed  to  an  Eftate  at  Will. 
There's  a  Cafe  cited   in  Todgers  Cafe, 
where  'tis  faid  to  be  adjudged  that  Copy- 
holds are  not  within  the  Stat.  T>e  T>onis  ; 
but  it  doth  not  fay,    if  they  be  entailed  by 
Cuftom,  they  are  not  within  the  Statute. 

There  is  the  Cafe  of  Erijb  ver.  Rives,  Oo.El. 
where  'twas  adjudged,  that  without  a  Cu-  71?* 
ftom  Copyholds  can't  be  entailed  by  the 
Stat.  *De  Donis.  Thefe  are  all  the  Cafes 
that  I  can  find  againft  entailing  Copyhold 
Lands,  none  of  which  go  fo  far  as  to  fay, 
that  if  there  have  been  an  Eftate-Tail  by 
Cuftom,  that  'tis  not  within  the  Stat.  T)e 
ZDonis,  but  only  the  Opinion  of  my  Lord 
Chief  Baron,  which  will  be  but  of  little 
Weight  when  we  have  feen  the  Precedents 
againft  this  Opinion,  which  I  fhall  now 
examine.  And  Firft,  There  is  Littletons 
Opinion  for  the  entailing  of  a  Copyhold  ; 
for  he  fays,  that  Tenant  by  Copy  of  Court- 
Roll  is,  as  if  a  Man  be  feifed  of  a  Manor, 
within  which  Manor  there  is  a  Cuftom  ?*u' 
which  hath  been  ufed  Time  out  of  Mind  ; 
That  certain  Tenants  within  the  fame  Ma- 
nor have  ufed  to  have  Lands  and  Tene- 
ments, to  have  and  to  hold  to  them  and 

their 
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their  Heirs,   in  Fee-fimple  or  Fee-tail ;   fo 
that  there  he  fays  exprefly,   that  Eftates- 
Tail  in  Copyholds  have  been  Time  out  of 
Mind,  and  therefore  muft  have  been  be- 
fore the  Statute.     But  my  Lord  Coke  in  his 
i  inft.  a'o.  Comment  on  Littleton,  in  another  Place 
fays,  that  an  Eftate-Tail  may  be,  by  the 
Opinion  of  Littleton,  by  the  Cuftom,  the 
Statute  co-operating  with  it ;  for  faith  he, 
there  can  be  no  Eftate-Tail  in  Copyholds 
by  Cuftom  only,  nor  no  Eftate-Tail  by  the 
Stat,  only,  but  the  Statute  muft  co-operate 
with  the  Cuftom.     Now  the  Queftion  will 
be,  how  this  can  be  reconciled  with  what 
Littleton  fays ';  for  he  fays,  that  an  Eftate- 
Tail  in  Copyholds  was  Time  out  of  Mind 
of  Man ;  and  then  ifEftates-Tail  were  be- 
fore  the  Statute,    the  Queftion   is    out  of 
Doors,    whether  a  Copyhold  can  be  in- 
tailed  by  Force  of  the  Statute ;  for  if  they 
were  entailed  at  the  Common  Law,  then 
as  to  them  the  Statute  is  but  in  Affirmance 
of  the  Common  Law. 
Cart.  22.       it  feems  the  Meaning  is  this,  that  Eftates- 
Tail  were  before  the  Statute,    as  to  the 
Manner  of  Limitation  by  the  Cuftom  of 
fome  Manors,-  as  that  an  Eftate  was  grant- 
ed  to  a  Man  and  the  Heirs  of  his.  Body 
begotten,  the  Remainder  over  to  another  ,• 
but  that  in  other  Refpe&s  thefe  Eftates 
were  not  Eftates-Tail  before  the  Statute, 
as  that  the  Tenant  fhould  no  ways  alien  to 

debar 
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debar  his  Iflfue,  or  them  in  Remainder;  or 
that  if  he  made  any  Difcontinuance,  they 
fliould  have  a  Formedon  in  Defcender  or 
Remainder ;  but  thefe  Things  were  intro- 
duced by  Statute  upon  the  Eftate,  which 
was  the  fame  in  Limitation  by  the  Com- 
mon Law;  and  fo  the  Statute  is  faid  to  co- 
operate to  make  an  Eftate-Tail ;  and  this 
obviates  the  main  Obje&ion  againft  entail- 
ing Copyholds  by  the  Statute,  viz.  That 
every  Copyhold  Eftate  ought  to  be  grant- 
able  Time  out  of  Mind ;  and  if  an  Eftate- 
Tail  were  introduced  by  the  Statute,  then 
that  Eftate  was  not  grantable  Time  out  of 
Mind  i  for  if  the  Eftate-Tail  were,  before 
the  Statute,  the  fame  in  Point  of  Limita- 
tion of  the  Eftate,  as  'tis  now  fince  the 
Statute,  then  an  Eftate-Tail  hath  always 
been  grantable  Time  out  of  Mind,  tho' 
fome  other  Qualities  are  now  annexed  to 
that  Eftate  by  A&.  of  Parliament,  which 
were  not  fo  before,  and  which  may  well 
be  faid  to  give  the  Statute  fome  Share  in 
the  making  thofe  Eftates,  fince  they  are  fo 
very  confiderable.  And  that  the  Quali- 
ties fhould  be  annexed  to  this  Eftate  by 
the  Statute  De  ^Donis^  is  no  Ways  unrea- 
fonable ;  for  this  Ad  was  made  to  redrefs 
a  Wrong  at  Common  Law,  and  was  for 
the  general  Convenience  and  Profit  of  the 
Weal  publick;  and  the  bringing  an  Eftate- 
Tail  in  Copyhold  Lands  within  the  Statute 
1  2> 
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T>e  Tionis,  is  no  Prejudice  to  the  Lord  or 
Tenant,  alters  no  Tenure,  Eftate  or  Cu- 
ftom  of  the  Manor,  which  may  any  ways 
prejudice  any  body. 

'Tis  no  Proof  of  a  Cuftom  Time  out  of 
Mind,  to  entail  a  Copyhold,  that  an  E- 
ftate  hath  been  granted  to  a  Man  and  the 
Heirs  of  his  Body,  for  that  may  be  a  Fee- 
fimple  conditional ;  but  it  muft  be  fhewn 
that  a  Remainder  hath  been  limited  over 
and  enjoyed,  or  that  the  IiTue  have  reco- 
vered after  the  Alienation  of  his  Anceftor, 
or  the  like. 

Thofe  that  are  againft  the  entailing  Co- 
pyhold Lands,  fay  that  the  Eftate-Tail  of 
Copyhold  Land  mentioned  by  Littleton, 
muft  be  underftood  a  Fee-fimple  Conditio- 
nal at  Common  Law,  or  elfe  he  contra- 
5  Co-  8.    tradi&s  himfelf ;   for   he  fays  in  another 
sea.r\    Place,   that  all  Inheritances  at  Common 
Law  were  Fee-fimple  ;  but  it  feems  that 
may  be  well  enough  underftood  of  Free- 
hold Eftates,-  for  one  may  lay  a  general 
Rule  for  all  Lands,    meaning  Freehold 
Lands,  which  will  not  extend  to  Copy- 
hold Lands. 
Cro.  ei.        As  that  Diftin&ion  about  entailing  Copy- 
Com  P1     h°ld  Lancte  is  taken  by  my  Lord  Coke,  and 
Manici's  fo  of  great  Authority,  yet  it  is  not  a  fin- 
a  Cro  El  §*e  Authority,  but  the  fame  Diftinftion  is 
7t7.  '     'taken  and  allowed  in  many  other  Cafes. 
Moor.       And  firft  there  is  the  Cafe  of  Gurfey  ver. 
I7*'l8S'  Sander fony 
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Sander fon^  where  it  is  doubted  whether  a  Cro-  EI- 
Copyhold  may  be  entailed,  no  Cuftom  be-  \° Leon.' 
ing  found  one  way  or  the  other  j  by  which  175*  Pop- 
it   feems  plain,  that  if  there  had  been  a  ^^^ 
Cuftom  found,  there  had  been  no  Queftion  Mo.  637. 
but  that  it  might  have  been  entailed.     But 
then  there  is  the  Cafe  of  Erijh  ver.  Rices, 
that  an  Entail  may  be  of  a  Copyhold  by 
Cuftom,    but  not  without  it.     There  are 
feveral  other  Cafes  warrant  the  fame  Di- 
ftin&ion  as  in  the  Margin.     Thus  you  may 
fee  the  Reafons  both  for  and  againft  entail- 
ing Copyhold  Lands. 

It  is  made  an  Objection  againft  entailing  Cro.  Can 
Copyhold  Lands,  that  thereby  the  Donee  45' 
muft  hold  of  the  Donor,*  and  the  Donor  be- 
ing in  theReverfion,muft  hold  of  the  Lord; 
and  fo  the  Change  of  Tenants  will  not  be 
fo  often  j  and  if  the  Donee  commit  any 
Forfeiture,  the  Donor  muft  take  Advange 
of  it,  which  would  be  to  the  Prejudice  of 
the  Lord  to  have  the  Tenure  thus  altered.  . 
To  this  Objection  I  think-  it  may  be  very 
well  anfwered.  That  the  Truth  of  the 
Cafe  is  not  fo ;  for  the  Donee  in  Tail  doth 
not  hold  of  the  Donor,  but  of  the  Lord, 
as  it  feems  every  Tenant  for  Life  doth  of 
a  Copyhold ;  and  this  feems  to  be  very 
Reafonable  •  for  a  Copyhold  in  Fee-fim- 
ple  is  not  like  other  Eftates  in  Fee-fimple 
at  Common  Law,  but  they  are  only  E- 
ftates  at  Will,  and  fo  he  that  is  the  a<3u- 

al 
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I  al  Tenant  at  Will  is  Tenant  to  the  Lord ; 

I  for  it  feems  to  me,  that  becaufe  they  are 

1  but  Eftates  at  Will,  there  is  no  Divifion 

I  of  Eftates,  but  he  that  is  a&ual  Tenant  at 

I  Will,  hath  all  the  Eftate,  and  there  is  no 

I  Part  or  Parcel  of  the  Eftate  left  in  any 

I  Body  elfe ;  and  that  a  Tenant  in  Fee-fim- 

I  pie  of  Copyhold  Lands  is  only  he  that 

I  hath  fuch  an  Eftate  at  Will  in  the  Lands, 

I  as,  by  the  Cuftom  of  the  Manor,  is  not  to 

I  determine  by  his  Death  ;    but  that  after 

I  his  Death  his   Heir  fhall  be  Tenant   at 

I  Will;   fo  that  when  he  grants  away  an 

I  Eftate  for   Life,  he  has  ho  Eftate  in  the 

I  Lands  left  in  him,  but  only  a  Power  of 

I  being  Tenant  at  Will,  according  to  the 

I  Cuftom  of  the  Manor,    when  his  Tenant 

I  for  Life's  Eftate  is  ended.     And  I  take  it, 

I  that  in  the  mean  time  the  Tenant  for  Life 

W  is  Tenant  at  Will  to  the  Lord,  and  fhall 

■  do  the  Services  ;  and  if  he  commit  a  For- 
I  feiture,  the  Lord  fhall  take  Advantage  of 
I  it.     And  to  this  Purpofe  there  is  the  Cafe 

■  z  Leo-  i.  of  'Borevford  ver.  Tackinton^  where  the 
I  Cuftom  of  the  Manor  was,  that  the  Wi- 

■  dow  fhould  have  her  Free  Bench  ;  and  it  is 
I  there  taken  for  granted  that  fhe  iliall  hold 
K  of  the  Lord,  and  be  accordingly  admitted 

■  Tenant,  and  that  the  Heir  iliall  not  be  ad- 

■  mitted  during  her  Life,  which  plainly 
||  proves  that:  the  Courfe  of  Tenure  of  Co- 
ll pyhold  Lands  is  not  like  the  Tenure  of 

Freehold 
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Freehold  Lands  at  Common  Law,-  for  in 
that  Cafe  at  Common  Law,  fhe  fhould 
hold  of  the  Heir ;  and  though  in  Eftates 
at  Common  Law,  the  Donee  holds  of  the 
Donor  by  the  fame  Services  the  Donor 
holds  over;  becaufe  the  Statute  creating  a 
Reversion  in  the  Donor,  the  Judges  made 
Expofition  according  to  the  Common  Law, 
that  becaufe  a  Fee-fimple  Conditional  was 
held  of  the  Feoffor  by  the  fame  Services 
that  he  held  over  •  therefore  the  Donee 
fhould  hold  of  the  Donor  by  the  fame  Servi- 
ces he  held  over ;  but  at  Common  Law  the 
Tenant  in  Fee-fimple  Conditional  of  Co- 
pyhold, could  hold  of  no  Body  but  of 
the  Lord  •  therefore  they  cannot  hold  of 
the  Donor  that  have  now  an  Eftate-Tail 
in  Copyhok!  Lands,  but  according  to  the 
Rule  in  expounding  the  Statute  De  donis  ; 
viz.  by  the  Common  Law,  they  muft  hold 
of  the  Lord,  becaufe  the  Tenant  in  Fee- 
fimple  Conditional  of  Copyhold  Lands  at 
Common  Law,  held  of  the  Lord  and  not  of 
the  Surrenderor.  In  the  Supplement  to  my  Cro%  cal 
Lord  Cokes  Treatife  of  Copyholds,  there  is  44- 
a  Cafe  cited  between  Lane  and  Hilly  where 
it  is  faid,  That  when  a  Copyholder  makes  a 
Gift  in  Tail,  he  hath  no  Reverfion  but  a 
Poflibility  $  and  the  Lord  fhall  avow  upon 
the  Donee,  for  the  Rents  and  Services,  and 
not  upon  the  Donor  ;  and  therefore  it  was 
there  faid,  that  he  in  Reverfion  couid  have 
no  Formedon  in  the  Reverter. 

M  A 
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Hob.  i77-  A  Copyholder,  by  Licence  of  the  Lord3 
l*£°£91'  makes  a  Ceafe  by  Indenture  for  twenty 
197.  Years,  and  then  furrenders  his  Eftate  by 
1  Brown.  t^c  Name  0f  Reveriion  of  one  Moiety  to 
one,  and  another  Moiety  to  another ;  and 
it  was  adjudged  the  Reveriion  paffed,  for 
the  Ceafe  for  Years  paffed  out  of  the  E- 
ftate  of  the  Copyholder,  as  well  as  if  the 
Ceafe  had  been  made  by  Surrender.  It 
feems  that  which  occaiioned  the  Doubt  in 
this  was,  that  the  Ceafe  not  being  made  by 
Surrender,  the  Lcflor  ftill  continued  Te- 
nant  to  the  Lord ;  and  fo  whether  he 
might  furrender  by  the  Name  of  Rever- 
fion  was  the  Queftion.  This  Cafe  feems 
very  much  to  fhake  the  Reafons  I  have  be- 
fore given  why  the  particular  Tenant  fliall 
hold  of  the  Lord;,  and  not  of  him  that 
created  particular  Eftates ;  that  is,  that 
there  was  no  Reverfion  left  in  him ;  but 
yet  though  fuch  Intercft  may  pafs  by  Name 
of  Reveriion  (for  any  other  Name  to  give 
it  will  be  very  hard  to  find) ;  yet  perhaps 
he  hath  not  in  Stri&nefs  fuch  an  Eftate 
in  feim.  However  that  be,  it  feems  the 
particular  Tenant  holds  of  the  Lord  ; 
therefore  if  Tenant  in  Fee  of  a  Copy- 
hold furrenders  to  one  for  Years,  it  feems 
to  me  that  the  Tenant  for  Years  fhall  hold 
of  the  Lord  j  for  by  Admittance  the  Lord 
takes  him  for  his  Tenant  $  but  if  the  Leafe 
be  made  by  Indenture^  there  it  feems  he 

holds 
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holds  of  his  LefTor ;  for  he  is  not  admitted 
Tenant  to  the.  Lord.  It  was  held  that  no 
Attornment  was  requifite,  becaufe  it  is  the 
Lord  that  has  the  Power  of  chufing  and 
and  admitting  Tenants,  and  not  the  Lef- 
fee.  It  was  held  likewife  that  the  Rent 
was  to  be  divided  by  the  Halfs,  according 
to  the  Reverfion.  Having  thus  examined 
the  Reafons  and  Authorities  for  entailing 
a  Copyhold  Eftate,  after  which  there  can 
be  no  great  Reafon  to  doubt  but  that  Co-  rCCOyc- 
pyholds  may  be  entailed  ;  ry  fans 

It  is  now  requifite  that  we  fee  the  Me-  ^J^f 
thod  for  the  avoiding  fuch  Entails ;  and  firft  ftate  r. 
I  fliall  fhew  that  a  Recovery  with  Vouch-  &  fe™bIc 
er   doth   not  of  Common  Right  bar  the  abie  car 
Entail  of  a  Copyhold  j  but  that  as  to  the  ftm  nul 
entailing  them,   Cuftom  is    requifite  j    fo  $J|fS£ 
without  Cuftom  the  Entail  cannot  be  cut  FreehoW 
off.     The  Reafons  are,  that  becaufe  with-  Jftate  r. 
out  an  intended  Recompence  in  Value,  no  Quaere 
Recovery  fliall  bind,  and  the  Surrenderee  Car  E- 
comes  in  in  the  Toft,  by  the  Lord,  and  is  not  ^a^op! 
in  in  the  ?Vr  by  the  Party,  and  fo  no  War-  cft  create 
ranty  can  be  annexed  to  the  Copyholder's  Per  Cuf" 
Eftate.     Befides,   they  have  only  an  E-  iKoU 
ftate  at  Will,  to  which  no  Warranty  can  Abr.  506. 
be  annexed  of  Common  Right  j    for  no  ^^ 
Eftate  lefs  than  a  Freehold  is  capable,  by  17  7.4  Co. 
Common  Right,  of  having  a   Warranty  £7- k  Cro. 
annexed  to  it.    And  accordingly  it  was  ad-  2b£  45' 
judged  in  Clans  Cafe,  and  all  the  Judges  Mo.  35S- 

M  2  held0008- 
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Cro.El.    held  that  the  Recovery  did  not  bind  with- 

AAV  » 

out  a  Cuftom.     But  there  is  a  gzure  whe- 
ther Judgment  was  given  for  the  Plaintiff 
upon  the  principal  Matter,  or  no ;  for  it 
feems  to  have  been  a  Difcontinuance,  and 
then  the  Defendant's  Entry  could  not  be 
Cro.  El.    lawful.     There  are  two  other  Cafes  where 
5?R3iS°'  tn*s  Q.ue^i°n  came  in  Difpute,but  was  not 
Abr.  506.  refolved.   It  is  held,  in  the  Cafe  of  Church 
Mo.  637.  ver#  JJ/jat,   that  a  Recovery  by  Cuftom 
may  bar,   which  implies,   that  without  it 
it  cannot  bar.     But  in  the  Cafe  of  Oldcot 
ver.  Level,    Moor  753.     it   was   agreed 
that  a  Recovery  may  be  in  the  Court  of 
the  Lord,  that  will  bar  a  Copyhold ;  and 
there  it  is  faid  generally,  and  is  not  put 
upon  any  Cuftom. 
Mo.  65S.       It  is  debated,    whether,   if  there  be  a 
Ab^*'  6  Cuftom  to  bar  the  liTue  of  a  Copyhold 
*  5°  '  Eftate  by  Surrender  to  one  in  Fee,  whe- 
ther that  be  ^ood.     Moor   188.    Numb. 
336.   HillvtY.Morfe. 
iSid.314.      Now  my  Lord  Coh  fays,  by  Cuftom, 
Style        by   Surrender  the   Entail  of  a  Copyhold 
t5Saund!"  may  be  cut  oif.     It  is  held  to  be  a  good 
42.2.         Bar  of  a  Copyhold  Eftate  for  the  Tenant 
in  Tail  to  commit  a  Forfeiture,  and  the 
Lord  to  feife  and  grant  to  another.     Or 
if  the  Tenant  in  Tail  furrenders  to  the 
Ufe  of  the  Purchafer  and  his  Heirs,  and 
the  Purchafer  commits  a  Forfeiture,  and 
the  Lord  feifes  and  re^rants :  this  is  held 

to 
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to  be  a  good  Cuftom  to  bar  the  Eftate- 
Tail  of  a  Copyhold,  though  the  Tenant 
in  Tail  be  not  privy  to  it.  By  this  it  feems 
plain  that  if  Tenant  in  Tail  commit  a  For- 
feiture, his  Ifiue  is  bound  by  it ;  but  the 
Lord  cannot  grant  to  no  Body  elfe  but  to 
him  that  is  intended  to  have  the  Eftate. 
Thus  it  feems  plain  to  me,  that  as  Eftates 
by  the  Cuftom  may  be  entailed,  fo  by  the ' 
Cuftom  alfo  thofe  Eftates-Tail  may  be  cut 
off  by  Surrender,  Recovery,  or  Forfei- 
ture, according  to  the  feveral  Cuftoms  of 
Manors. 

Having  thus,  in  fome  Meafure,  treated 
of  the  Rules  to  know  when  the  general 
Words  of  an  A&  of  Parliament  extend  to 
Copyholds,    and  when  not  ;    and  having 
fliewed  the  Reafons  both  of  the  one  and 
the  other  Side,  about  entailing  Copyholds; 
it  will  be  now  neceffary  to  defcend  a  little 
farther,   and  fliew  thofe  particular  Ads  of 
.  Parliament  Copyholds  are  within,  and  thofe 
they  are  not  within.    Copyholds  are  with-  Moor, 
in  the  Statute  of  Limitations ;  for  that  is  4IC 
an  Ad  made  for  the  Prefervation  of  the 
publick  Quiet,  and  no  ways  tending  to  the 
Prejudice  of  the  Lord  or  Tenant.     And 
A&ions  concerning  Copyholds  are  as  ful- 
ly and  plainly  within  the  Words  of  the 
A6t  of  Parliament,  as  any  other  Actions 
are,  and  fo  there  is  no  Reafon  to  exclude 
them  from  the  Meaning.     But  Debt  for 

M  3  the 
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the  Fine  of  a  Copyholder  is  not  within 
the  Statute  of  Limitation.     2  Keb.  536. 
Moor.  The   32  H.  8.  £.  28.   of  the  Husbands 

5^5,  difcontinuing  the  Wife's  Land,  doth  not 
extend  to  Copyhold  Land,  neither  in  the 
Letter  nor  Equity  of  it ;  for  the  Words 
are  that  no  Fine,  Feoffment,  or  any  other 
A<5t  or  A6ts,  (jc.  of  the  Wife's  Inheri- 
tance or  Freehold,  which  Words  plainly 
mean  nothing  but  a  Common  LawEftate, 
and  the  Common  Law  Way  of  Convey- 
ing ;  and  if  the  Equity  of  the  Ad:  fliould 
be  conftrued  to  extend  to  Copyholds,  by 
the  Entry  of  the  Party,  there  would  be  a 
Tenant  without  the  Aflcnt  or  Admittance 
of  the  Lord. 
Cro.  Car.  Neither  doth  the  other  Part  of  the  Aft 
1  Ink 44.  concerning  Leafes  to  be  made  by  Tenants 
*•  in  Tail,  or  Husbands  of  Lands  in  Right  of 

*Co-37.  their  Wives,  extend  to  Copyholds ;  for  it 
only  extends  to  thofe  Lands  that  are  grant- 
able  by  Deed  ;  yet  it  was  adjudged  that  a 
Grant  by  Deed  of  Copyhold  Lands  by  a 
Dean  and  Chapter,  fliould  not  be  avoided 
by  the  Succeflor,  by  the  13  EL  c.  10.  fo 
that  the  Queftion  will  be,  Why  Copy- 
holds fliould  not  be  within  the  3  2  H.  8. 
as  well  as  the  1 3  EL  and  if  the  32  H.$. 
doth  not  extend  to  Copyhold  Land,  then  a 
Bifhop  folely  cannot  make  a  Grant  by  Co- 
i  inft.  44.  py,  to  bind  his  Succeflor.  My  Lord  Coke 
fays  that  a  Grant  by  Copy  in  Fee  or  in 
2  Tail, 
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Tail,  for  Life  or  Years,  is  a  fufficient  De- 
mifing within  the  Aft  of  32  R.  8.  All 
thofe  Books  may  be  thus  reconciled,  tho' 
in  Truth  they  are  not  contrary  to  one 
another.  When  a  Man  is  feifed  in  Fee  of 
Lands  in  Right  of  his  Church  or  Wife,  or 
is  Tenant  in  Tail  in  his  own  Right,  and 
fome  of  his  Lands  have  been  granted  by 
Copy  for  the  Space,  (jc.  this  is  a  fufficient 
Demifing  within  the  Aft,  to  warrant  his 
Demifing  of  them,  fo  as  to  bind  the  Heir 
or  Succeflbr.  But  where  a  Man  is  himfelf 
Tenant  in  Tail  of  Copyhold  Lands,  or  is 
feifed  in  Right  of  his  Church  or  Wife, 
there  he  can  make  no  Leafe  to  bind  by 
Force  of  the  3  2  H.  8.  becaufe  they  are 
not  to  be  made  by  Surrender  by  Force  of 
that  Aft,  but  by  Deed  indented  ;  and  tho' 
by  Licence  of  the  Lord,  a  Leafe  of  Co- 
pyhold may  be  demifed  by  Deed  indent- 
ed y  yet  the  Eftate  is  not  originally  fo 
grantable,  to  which  only  the  Statute  ex- 
tends ;  and  therefore,  though  Copyhold 
Lands  have  been  granted,  if  they  come 
into  the  Lord's  Hands,  this  Grant  by  Co- 
py may  be  a  fufficient  Demifing  within  the 
Aft,  to  warrant  his  Letting  them  again  by 
Deed,  according  to  the  Aft ;  yet  it  feems 
he  cannot  grant  them  again  by  Copy ;  for 
the  Aft  requires  that  Leafes  be  made  by 
Indenture  :  And  it  is  obfervable  in  the 
Dean  and  Chapter  of  Worcefiers  Cafe, 

M  4  though 
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though  the  Lands  were  Copyhold,  yet 
when  they  came  into  their  Hands,  they 
were  demifed  by  Deed  indented,  which 
Demife  was  warranted  by  the  Aft,  upon 
the  former  Grant  by  Copy*  Now  then  if 
the  32.//.  8.  doth  not  enable  Grants  by 
Copy,  it  is  a  great  Queftion  to  me,  whe- 
ther the  1 3  EL  doth  reftrain  them ->  for 
all  Lcafes,  made  according  to  the  Excep- 
tion of  the  retraining  Aft  muft  purfue  the 
Qualifications  of  the  enabling  Aft,  and 
confequently  muft  be  made  by  Deed ;  and 
then  if  Grants  by  Copy  be  left  as  they 
were  at  Common  Law,  Ecclefiaftical  Per- 
fons  may  grant  Lands  by  Copy  in  Fee, 
with  the  Confent  of  thofe  Perfons  whofe 
Confent  is  required  to  bind  their  Succef- 
fors,  I  mean  if  they  have  Copyhold  Lands 
in  Fee,  they  may  grant  them  by  Surrender 
to  another:  Not  that,  if  they  are  Lords, 
and  they  efchcat,  they  may  grant  them  in 
Fee;  for  upon  the  Efcheat  they  free  them- 
felves  in  their  Hands,  and  fo  within  the 
Aft. 
Cro.  ja.        Grantees  of  Reverfions  of  Copyholds 

1 7  7!  Cro.  ^a^  not  take  Advantage  of  a  Condition 
Ca.24.5/  broken,  by  the  32^8,  nor  by  the  Com- 
mon Law,  (of  Covenants  they  may,  1  Keb. 
350.  Cro.  Ca.  24.  253.  umen  Qyjre  up- 
on Tel.  135.)  For  then  by  Entry  he  might 
come  in  to  be  Tenant  to  the  Lord  without 
Admittance  -3  and  tho'  he  in  the  Reverfion 

may 
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may  enter  by  the  Common  Law,  yet  he 
was  Tenant  before:  The  A£t  gives  Reme- 
dy to  Affignees,  which  he  is  not  properly 
who  comes  in  by  Surrender.  When  a  Copy- 
holder enters  for  a  Condition  broken,  he  is 
in  flaw  quo  prhts^  and  therefore  fhail  pay 
no  Fine  ^  and  if  the  Grantee  of  the  Re- 
verfion  might  enter  by  Force  of  the  Sta- 
tute, he  would  be  in  the  fame  Place  as  his  I 
Grantor,  and  fo  would  be  in  as  Tenant^  1 
and  yet  pay  no  Fine.                                                         I 

Copyholds  are  not  within  the  n  H.j.  2Si&4i, 
ca.  20.  for  thereby  an  Entry  being  given  75'  I 

to  the  next  Heir,  he  would  come  in  to  be 
Tenant  without  being  admitted  by  the 
Lord.  The  Reafon  they  feemed  to  go 
upon  in  theRefolution  was,  that  the  Lands  I 

were  Copyhold,  and  fo  clearly  out  of  the 
Statute.  But  another  Reafon  was  menti- 
oned by  one  Judge,  which  was,  that  the  I 
Eftate  being  limited  to  the  Baron  and 
Feme  in  Fee.,  'twas  out  of  the  Stat.  1 1  H. 
7.  which  only  mentions  Eftates-Tail5  and  1 
lor  Lives.                                                                           1 

Another  Reafon  may  be,  becaufe  Copy-  Cro.  Car. 
holds  are  not  within  the  Stat.  27  H.  8.   a-  ^°' 568*  I 

bout  Jointures,  and  the  Copyhold  Lands 
are  within  the  Statutes  of  Bankrupts  •>  for 
the  Stat.  1 3  Ed.  exprefly  mentions  them  ; 
and  tho'  the  other  Statutes  do  not,  yet  they 
being  made  for  further  Remedy  in  the  Mat- 
ter aforefaid,   are  not  to  be  expounded  by 

the 
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I  the  former  $  efpecially  fince  that  hath  ta- 

■  ken  Care  that  no  Prejudice  fhould  happen 
I  to  the  Lord,  The  Stat.  27  H.  8.  ca.  10. 
B  for  executing  Ufes  to  the  Pofleffion,  ex- 
B  tends  not  to  Copyholds ,  which  is  plain 
B  from  common  Experience;  for  when  a  Co- 
pyholder furrenders  to  the  Ufe  of  another, 

If  the  Polfeflion  is  not  executed  to  the  Ufe ; 

J!  for  the  Surrenderee  hath  nothing  till  Ad- 

■  Cro.  Car.  mittance.  For  'twas  not  the  Intent  of  the 
I  44,  Statute  to  execute  the  Poffeffion  to  the  Ufe 
I  of  Copyhold  Lands ;  for  then  a  Tenant 
H  would  be  introduced  without  the  Lord  is 

■  Confent.  Neither  doth  the  Branch  of  that 
H  Aft  concerning  Jointures  extend  to  Copy- 

■  holds ;  fo  that  if  a  Jointure  be  made  to  a 

■  Woman  in  Copyhold,  that  will  be  no  Bar 
I  to  her  Dower.  The  Reafon  is,  becaufe 
I  the  Words  of  the  Provifo   being  general 

■  and  introdu&ive  of  a  new  Law,  to  bar 
I  Women  of  their  Dower,  where  they  were 
B  not  barred  by  the  Common  Law,  there's 
I  no  Reafon  to  extend  them,  fince  an  Eftate 

■  in  Copyhold  Lands  is  very  difadvantage- 

I  ous  to  the  Woman  who  muft  pay  a  Fine  to 
It;  be  admitted,  which  flie  may  not  be  able 

I I  to  do,  and  thereby  will  commit  a  Forfei- 
■1  ture  ;  beiides  a  Woman  is  not  dowable  of 
H  common  Right  of  Copyhold  Lands  •  and 
B  fo  it  feems  to  have  been  out  of  the  Regard 
I  lInft,6  of  the  Statute  5  and  my  Lord  Coke  defines 
I  I  n    5    a  Jointure  to  be  competent  Livelyhood  of 

*inft.$25.  Freehold 
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Freehold ;  fo  that  it  rauft  be  an  Eftate  of  c5°- Car- 
Freehold.  And  in  another  Place  he  fays,  Jco.  -0. 
a  Tenant  by  Copy  hath  no  Freehold ;  but 
yet  the  Stat,  of  Merton  that  gives  Damages 
in  a  Writ  of  Dower,  where  the  Husband 
died  feifed,  extends  to  Copyholds;  and 
yet  feifed  is  properly  applied  to  Freeholds. 

i  J    And  my  Lord  Coke  fays  in  his  Treatife  of  l  Inft'  5?« 
Copyholds,  that  a  Freehold  is  twofold  in   ' 
refpeft  of  the  State  of  the  Land ■    and  fo 
any  body  that  has  an  Eftate  for  Life,  in 

1 1     Lands,  is  a  Freeholder;  and  lb  Copyhold- 
ers may  be  Freeholders.     And  the  other 

! !  Senfe  of  the  Word  Freehold,  as  'tis  op- 
pofed  to  Copyhold  Land,*  but  Qiure  of 
this  Diftinftion,  for  it  feems  not  to  be  Law. 
For  he  fays  generally  in  another  Place,  iinft.45- 
that  Tenant  in  Fee,  Tail,  and  for  Life,  *' 
are  faid  to  have  a  Freehold ,  l^ecaufe 
it  diftinguifhes  it  from  Terms  for  l(ears 
and  Copyhold  Lands;  fo  that  he  tfrere 
plainly  faith,  that  a  Man  cannot  have  a 
Freehold  in  Copyhold  Lands  •  for  if  he 
could,  where  would  be  the  Diftinftion. 
Therefore  I  take  it,  tho'  a  Feme  in  a  Writ 
of  Dower  of  Copyhold  Lands  fhall  reco- 
ver Damages  by  the  Force  of  the  Stat,  of 
Merton,  yet  'tis  by  the  Equity  of  the  Sta* 

;     tute,  and  not  by  the  Words. 

The  Stat,  of  Weft.  2.  ca.  3.    in  all  its  5  Co.  $>.a. 

j      Branches  extends  to  Copyholds;  for 'tis  an  ^Inft«j43» 
Aft  made  to  redrefs  Wrong,  and  no  ways  45. ' 

Lpreju-  1  inft. 
r    '      369.  b, 
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prejudicial  to  the  Intereft  either  of  Lord 
or  Tenant.  The  32  H.  8.  ca.  9.  againft 
Champerty,  extends  to  Copyholds  $  for  the 
Words  are,  if  any  bargain^  buy,  or  fell \  a- 
ity  Right  or  Title \  fo  that  they  are  with- 
in the  Words ;  and  the  Aft  being  made  to 
fupprefs  Wrong,  is  within  the  Equity  of  it, 
neither  Lord  nor  Tenant  being  prejudiced 
by  it. 
Cro.  Car.  'Tis  faid  by  Teherton  arguendo  ^  that 
43'  the  32  H.  8.  ca.  28.  which  gives  an  Entry 

inftead  of  the  Cut  in  vita*,  extends  to  Co- 
pyhold Lands ;  for  the  Aft  was  made  to 
redrefs  a  Wrong,  and  it  is  no  Prejudice  to 
the  Lord  or  Tenant,  that  the  Wife  fhall 
enter ;  and  the  general  Words  of  the  Aft 
that  give  a  Cut  in  vita^  have  been  allow- 
ed to  extend  to  Copyholds.  The  Words 
of  the  Stat.  3  2  H.  8.  are,  being  the  Inhe- 
ritance or  Freehold  of  his  Wife.  So  if 
this  Aft  doth  in  this  Branch  extend  to  Co- 
pyhold Lands,  as  it  feems  to  me  it  doth, 
then  one  and  the  fame  Aft  of  Parliament, 
in  one  Part  of  it,  will  extend  by  general 
Words  to  Copyhold,    and  the  other  not; 

Mo.  <otf.  ^or  ^e  ^  ^art  °^  t^ie  A&  °*  Leafes  to 
cont.     '  be  made  by  Tenant  in  Tail,   extends  not 

to  Copyhold  Lands. 
Cro.  Car.      The  3 1  and  3  2  H.  8.   about  Partitions, 
44-  extend  not  to  Copyhold,    becaufe  the  Aft 

provides  it  fhall  be  done  by  Writ  of  Par- 

titton. 
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tition,   and  Copyhold  Lands  are  not  im- 
pleadable  at  Common  Law. 

The  Stat,  of  Weft.  2.  c.  18.  which  gives 
the  Elegit^  extends  not  to  Copyhold,  for  if 
it  did  y  the  Lord  would  have  a  Tenant 
brought  in  upon  him  without  his  Admit- 
tance or  Content. 

By  the  2  Ed.  6.  c.S.  'tis  exprefly,  that 
Copyholders  fhall  have  the  like  Traverfes 
and  Remedy,  where  his  Intereft  is  not 
found  by  the  Office,  as  Freeholders  and  o- 
thers  have. 

By  the  1  Ed.  6.  c.  14.  'tis  exprefly  pro- 
vided, that  no  Copyholds  fhould  come  in- 
to the  Kings  Hands,  by  the  Diffolution  of 
Monafteriesj  which  Claufe  it  feems  was 
put  hi,  that  no  Prejudice  might  be  to  Lords 
of  Manors. 

The  Forging  a  Court-Roll  is  exprefly 
within  the  5  El.  c.  1 4.  a  Recufant  Con vid 
that  repairs  not  to  his  ufual  Home,    or  re- 
moving from  thence  above  five  Miles  Di- 
ftance,  forfeits  his  Copyhold  to  the  Lord 
for  the  Offender's  Life. 
:    The  16  R.  2.  c.  5.  which   makes  it  a 
Forfeiture  of  Lands  to  purchafe  Bulls,  ex- 
tends not  to  Copyholds,    for  the  Prejudice 
the  Lord  fhould  fuftain  if  the  King  friould 
have  the  Lands.  The  17  Ed.  2.c.  10.  con-  4Co.ntf« 
cerning  the   Wardfhip  of  Ideots  Lands,  9'coc  105. 
doth  not  extend  to  Copyhold.     The  Stat.  a- 
of  Fines,   becaufe  made  to  avoid  Contro- 

verfies, 
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verfies,  and  no  ways  prejudicial  to  Tenant 
or  Lord.     In  the  Supplement  to  my  Lord 
Cokes  Treatife  of  Copyholds,  'tis  faid  that 
the  3  2  jK  8.  c.  38.  concerning  Remedy  for 
Arrears  of  Rent,    extends  not  to  Copy- 
holds.     To  prove  which  a  Cafe  is  cited  in 
i05>teo*      Leo.  which  is  this :  A  Lord  of  a  Manor, 
whereof  were  divers  Copyholders,  grant- 
ed a  Rent-Charge  for  Life,  and  afterwards 
made  a  Feoffment  of  the  Manor  to  J.  S.  in 
Fee,  who  granted  a  Copyhold  for  Life  to 
!B.  J.  S.  died,  and  the  Grantee  of  the  Rent 
died,  and  his  Executors  diftrained  for  the 
Arrears  in  S.  s  Copyhold  Lands ;  and  'tis 
there  faid  'twas  held  by  the  Court,    that 
the  Diftrefs  was  not  well  taken ;    and  the 
Reafon  is^  becaufe  the  Words  of  the  Sta- 
tute are  claiming  only  by  and  from  him; 
and  the  Copyholder  doth  not  only  claim 
by  his  Grantor,  but  by  Cuftom.     This  O- 
pinion,  as  it  feems,  was  upon  the  firft  hear- 
ing of  the  Caufe,-  for  the  very  Cafe  is  re- 
2  Leo.      ported  quite  contrary  by  the  fame  Report- 
*5*»         er;   and  'tis  faid  to  be  refolved  by  all  the 
Mo.  812.  Judges  but  Fenner,    that  the   Copyhold 
cont.        fliouid  be  charged  with  the  Rent-charge  ; 
for  the  Cuftom  is  no  Part  of  his  Title,  but 
only  appoints  how  he  fliall  hold ;  and  fince 
it  was  charged  in  the  Lord's  Hands,    'tis 
plainly  within  the  Intent  and  Meaning  of 
the  Aft,  as  well  as  the  Words  to  be  char- 
ged in  the  Copyholder's  Hands ;  and  to  this 

Purpofe 


Purpofe  there  is  a  Cafe  in  *Dyer  adjudged.  Dyer27o. 
But  if  the  Cafe  were  adjudged,  that  the  ^ 
Lands  fhould  not  be  charged  in  the  Copy- 
holder's Hands,  on  that  Reafon,  that  he 
doth  not  claim  only  by  and  from,  (jc.  but 
by  Cuftom  ;  yet  that  would  never  warrant 
fo  general  a  Conclufion,  that  the  Statute 
in  no  other  Part  ftiould  extend  to  Copy- 
holds j  and  that  if  a  Rent  were  granted  out 
of  a  Copyhold  in  Fee,  and  the  Grantee 
died,  that  his  Executors  fhould  not  have 
Debt  or  diftrain.  But  turn  the  Tables,  and 
if  the  A<S  of  Parliament  doth  in  Point  ex- 
tend to  Copyholds,  as  Lands  that  are 
claimed  by,  (yc.  and  that  which  in  this 
Cafe  only  doth  make  a  Doubt,  is  over- 
ruled, then  this  is  a  ftrong  Argument,  that 
in  other  Cafes  where  that  is  not,  which  oc- 
cafioned  the  Doubt,  the  Statute  fhall  ex- 
tend to  Copyholds,  efpecially  fince  the 
A<ft  was  made  to  remedy  an  apparent 
Wrong,  and  doth  no  Harm  either  to  Lord 
or  Tenant. 

It  came  to  be  a  Queftion  whether  the  i  Leo.  97. 
19  EL  c.  5.  of  Recufants,  extended  to  Co-  £• 

«  .    ■  Owen  *  t 

pyholds,  and  two  feemed  of  Opinion  it 
did,  and  one  took  this  Difference ;  when 
a  Statute  is  made  to  transfer  an  Eiiate  by 
the  Name  of  Lands,  Tenements,  and  He- 
reditaments, Copyhold  is  not  within  fuch 
Statute. 

Copy- 
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Copyholds  are  not  within  the  3  1  El.  c. 
7.  of  Cottages.  \<Bulf.  50.  ilnft.nj. 

If  the  Lord's  Seigniory,  Cuftom  or  Ser- 
vices are  impeached,  (as  it  feems  they  muft 
be^  by  a  Statute  which  transfers  an  Eftate 
in  Copyhold  Land  without  the  Lord's  Ad- 
miflion)  that  Ad  extends  not  to  them  •>  but 
if  the  Cuftoms,  (jc.  are  not  altered,  then 
the  Statute  doth,  becaufe  that  hit  doth 
not  make  another  Tenant  to  the  Lord  ; 
and  Was  urged  by  him,  that  by  Force  of 
that  Statute,  the  Queen  was  only  to  have 
the  Protits,  and  no  Eftate,  and  (b  the  A& 
did  extend  to  Copyholds.  The  Statute 
fays  the  Queen  fhall  feife  and  take  into  her 
Hands  two  Parts  of  the  Lands,  Tenements, 
and  Hereditaments.  Qture  of  this  Cafe. 
'Twas  faid  arguendo  of  this  Cafe,  that  the 
13  EL  r.4.  for  making  Accountants  Lands 
liable  to  pay  Debts,  extends  not  to  Copy- 
holds, which  is  a  reafonable  Opinion ;  for 
Power  is  given  by  that  Ad  to  the  Queen 
to  make  Sale  by  her  Letters  Patent,  which 
-  would  be  a  very  great  Prejudice  to  the 
Lord. 
4C0.25. a.      I  iliall  now  fhew  what  are  Difcontinu- 

i"~*  "EM 

380.-02.  ances  °f  Eftates  in  Copyhold  Lands.  If 
Mo.  353.  there  hath  been  a  Cuftom  in  a  Manor,  that 
Plaints  fhould  be  profecuted  there  in  Na- 
ture of  real  A&ions,  if  a  Recovery  be  had 
upon  ftich  Plaints  againft  Tenant  in  Tail, 
'tis  a  Difcontinuancej  for  iince  the  Cuftom 

warrants 
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warrants  the  Recovery,  'tis  an  Incident  to 
fuch  a  Recovery  by  the  Common  La\v5 
that  it  fhould  be  a  Difcontinuance,  which 
it  feems  is  drawn  from  the  Nature  of  the 
thing :  That  a  Judgment  given  in  a  Court 
of  Judicature,  ought  not  to  be  avoided,  but 
by  Matter  of  as  high  a  Nature,  viz.  by  a 
Recovery  in  a  Court  of  Juftice,  and  not 
by  the  Entry  of  the  Party  that  hath  Right. 

A  Man  feifed  of  Copyhold  Land  in  4  Co,  23, 
Right  of  his  Wife,  furrenders  to  the  Ufe  a* 
of  another  in  Fee,  this  is  no  Difcontinu- 
ance ,  but  the  Wife  may  enter  after  the 
Death  of  her  Husband  5  for  by  the  Surren- 
der he  gives  up  no  more  than  he  had,  and 
therefore  could  not  give  away  his  Wife's 
Right;  tho'  before  Entry  (he  cannot  be 
laid  to  be  Tenant,  becaufe  the  Surrenderee 
is  by  the  Lord's  Admittance  made  his  Te- 
nant. And  this  is  not  like  a  Feoffment  at  Cro*  El 
Common  Law,  which  being  fo  notorious 
a  way  of  conveying  Eftates,  the  Wife's 
Entry  was  taken  away,  the  whole  Eftate 
being  paft  away  to  the  Feoffee  for  the  Be- 
nefit of  Strangers,  who  could  never  have 
known  whom  to  have  brought  their  Pre- 
cipe againft,  if  the  Eftate  did  not  pafs  by 
fo  notorious  a  Conveyance;  and  then  if 
flie  (till  might  have  entered,  they  could 
never  know  wThether  fhe  were  a  TrefpafTer, 
or  in  whom  the  Freehold  was  rightfully 
Verted.     But  in  Cafe  of  Copyhold  Lands, 

N  as 
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as  there  is  no  fuch  Inconveniency,  fo  the 
I  Nature  of  the  Conveyance  will  not  admit 

I  of  fuch  Expofition  ,•  for  a  Surrender  is  but 

I  a  giving  or  yielding  up  that  Eftate  one 

hath  from  another ;   and  'tis  in  the  Nature 

of  the  thing  impoffible  to  furrender  more 
Mo-  753-  than  one  hath.     Therefore  if  Tenant  for 

Life  furrenders  to  the  Ufe  of  another  in 
1  4 Co.  23.  Fee,  'tis  no  Forfeiture,  for  it  may  be  feen 

I  by  the  Court-Rolls  who  is  Tenant,  and  fo 

the  Stranger  is  at  no  Lofs  to  fue;    and  E- 

II  ftates  at  Common  Law  are  guided  by  thofe 

Rules  that  do  not  extend   to  Copyholds, 
unlefs  there  be  a  particular  Cuflom  for  it. 

I  It  feems  when  a  Tenant  for  Life  makes  a 

■  Surrender  in  Fee,    tho'  nothing  can  pafs 
I  by  the  Surrender  but  what  he  hath  ,•   yet 

when  the  Lord  admits  the  Surrenderee  ac- 
cording to  this  Surrender,   then  he  hath  a 
Fee,  for  the  Lord  hath  an  Eftate  to  pafs  a 
I  iLeo.p5.  Fee-fimple.     Another  Reafon,  befides  that 

■  of  pafiing  the  Eftate  by  Feoffment  and  Li- 
very, for  the  Benefit  of  Strangers,  why  a 
Difcontinuance  fliould  be  made  by  fuch 
palling  of  Eftates,  is,  becaufe  a  Warranty 

I  ufually  is  annexed  to  fuch  Eftates  $   and  if 

I  the  rightful  owner  might  enter,  the  Benefit 

Dj  of  the  Warranty  would  be  loft  ;  and  War- 

■  M      6    ranties  cannot  be  annexed  to  Copyhold  E- 
I;  552. 59  '  ftates.  Notwithftanding  this  there  are  Cafes 

■  Cro.El.    that  a  Surrender  is  a  Difcontinuance  of  an 
I  Browtfif*  Eftate-Tail  in  Copyhold  Lands^   and  my 

in.  ....  >  -  Lord 
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Lord  Coke  fays,  that  a  Surrender  by  Cu-  *  Jnft-  &>■ 
ftom  may  bar  an  Eftate-Tail :    But  thefe  ^0  ,  8> 
Opinions   for   difcontinuing  by  Surrender  753* 
do  not  feem  to   be  grounded   upon   that  |^ne(°'9*' 
Reafon  or  Authority,  as  the  contrary  Opi-  248.*. 
nion  is  ,•    for  there  are  more  Cafes  againft  Cro.  el 

it  than  for  it.  ^  ^       Jco.5^. 

An  Infant  fuirenders,  'tis  no  Difcontinu- 
ance,  but  he  may  enter.  A  Copyholder  in 
Feefurrenders  to  the  Ufe  of  another  in  Fee 
upon  Condition  5  at  the  next  Court  the  Sur- 
render is  prefented  as  an  abfolute  one,-  and 
the  Surrenderee  being  dead,  his  two  Daugh- 
ters are  admitted  j  the  Surrenderor  releafes 
to  them,  and  then  oufts  them.  In  this  Cafe 
were' two  Queftion  s;  Firft,  Whether  the 
Prefentment  was  void;  and  adjudged  it 
was;  becaufe  the  Warrant  to  ground  it 
was  not  purfued,  and  fo  as  no  Warrant  at 
all  to  make  fuch  a  Prefentment ;  and  then 
without  Queftion  the  Prefentment  had  been 
void  :  But  if  the  Surrender  were  conditio- 
nal, and  the  Prefentment  too  ,  but  the 
Steward  had  entered  it  upon  the  Roll  ab- 
folutely;  the  Roll  being  no  Eftoppel  nor 
Record,  the  Admittance  is  good,  and  the 
Party  may  plead  it  or  give  it  in  Evidence, 
as  the  Truth  of  the  Cafe  was.  The  next 
Queftion  of  the  Cafe  was,  whether  Surren- 
ders being  the  only  Way  of  conveying  Co- 
pyhold Eftates,   the  Releafe  ftiould  rrans- 

N  2  fer 
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fer  a  Right;  and  it  was  adjudged  it  ihould; 
for  the  Heirs  being  admitted,  the  Lord  had 
a  Tenant  to  anfwer  his  Services ;  and  the 
Releafe  to  that  Tenant  operated  to  extin- 
guish a  Right  $  but  if  a  Diifeifm  be  made 
of  a  Copyhold,  the  Diffeifee's  Releafe  will 
fignify  nothing,  becaufe  the  Diifeifor  is  no 
Tenant,  and  the  Lord  hath  admitted  no 
Body  to  anfwer  him  his  Fines  and  Services. 
The  Lord  hath  only  a  Cuftomary  Pow- 
er to  make  Admittances  according  to  the 
Surrender,  and  fo  far  as  he  executes  that 
Power,  the  Admittance  is  good  ;  but  where 
he  goes  beyond  that  Power,  he  acts  with- 
out a  Warrant,  and  it  is  void.  But  if  the 
Surrender  be  abfolute,  and  the  Admittance 
conditional,  the  Admittance  is  good,  and 
the  Condition  void  $  if  the  Surrender  be 
conditional,  and  the  Admittance  abfolute, 
that  is  void.  If  the  Surrender  be  to  the 
Ufe  cf  7-  S.  and  the  Lord  admit  J.  N. 
this  is  void,  and  he  mav  afterwards  admit 
y.  S.  If  he  admit  y.  S.  and  a  Stranger, 
J.  S.  takes  all,  for  the  the  Stranger's  Ad- 
mittance is  void.  The  Reafon  of  thefe 
Diversities  are  becaufe,  when  Lord  ads 
contrary  to  his  Warrant  or  PowTer,  his 
A6ts  are  void  j  but  when  he  acts  accor- 
ding to  his  Power  in  one  thing,  but  beyond 
it  in  another,  for  what  he  afts  according 
to  his  Power  he  hath  a  Warrant,  but  for 

what 
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what  he  acls  beyond  it  he  hath  no  War- 
rant, and  fo  it  is  void. 

If  Copyhold  Lands  have  been  ufually  i  inft. 
granted  in  Fee,  Grant  to  one  in  Tail,    for  £frof'EIt 
Life  or  Years,  is  good.  373. 

The  Admittance  of  Tenant  for  Life  is  4  Co. 
an  Admittance  of  him  in  Remainder,   as  Co.  10. 
to  veft  the  Eftate,  but  not  to  prejudice  (he  Cro.  Jac. 
Lord  of  his  Fine,  faith  my  Lord  Coke  ;  *^  22 
therefore  upon  the  Death  of  Tenant  for  23. 
Life,  he  fliall  be  admitted,  and  pay  a  Fine  $  ^d'v120' 
for  though  his  Eftate  of  Tenant  for  Life  ^ 
vefts,  yet  he  was  never  Tenant  to  the  Lord  1  Leo. 
for  the  Admittance  to  which  he  pays  his^E1# 
Fine.      But  if  a  Copyholder  in  Fee  fur-  148.149. 
renders  to  the  Ufe  of  one  for  Life,  and  5°4- 
the  Tenant  for  Life  dies,   he  may  enter  Abr.  50Y 
without  any  new  Admittance,  or  paying 
any  Fine  ;    for  he  had  his  old  Eftate  in 
him,  and  he  was  admitted  Tenant  before ; 
yet  it  was  faid  by  Topharn^  in  Guppin  and 
Sunny  s  Cafe,  that  one  Fine  is  due  in  fuch 
Cafe  j  but  it  is  but  of  little  Authority  ;  for 
the  Point  of  the  Cafe  was,  Whether  the 
Admittance   of  Tenant  for  Life  was  the 
Admittance  of  him  in  Remainder ;  and  be- 
caufe  it  was  made  an  Objection,   that  if 
it  it  were,  the  Lord  would  lofe  the  Fine, 
which  Topham  anfwers  by  faying,  There 
is  none  due  in  fuch  Cafe ;  which  Objection 
my  Lprd  Coke  anfwers  by  faying,   That 

N  3  though 


1 82       £)f  Cttftomarp  atio 

though  the  Eftate  be  veiled  in  the  Remain- 
der-Man, yet  a  Fine  is  due. 

Moor  The  Cafe  of  Dell  and  Higden,  as  it  is 

?57*  reported  by  Moor,  is  alfo  contrary  to  the 
Cafes  before ;  for  there  it  is  faid  but  one 
Fine  is  due ;  but  otherwife  it  is  of  a  Re- 
verfion,  which  Diftin&ion  is  laid  quite 
crofs  to  what  it  is  in  the  Cafes  before,  and 
feems  to  have  been  a  Miftake  in  the  Re- 
porter ;  for  as  it  is  againft  the  Cafes  before, 
fo  it  is  againft  Reafon.     The  fame  Cafe  is 

4C0.13.rf.  reported  by  my  Lord  Coke,  and  no  fuch 
Refolution  is  mentioned  in  his  Report  of 
it;  and  it  is  obfervable  that  nothing  in  that 
Cafe,  as  reported  by  Moor,  feems  to  have 
been  either  upon  Reafon  or  Authority,  but 
one  Point,  which  is  the  fingle  Refolution, 
as  the  Cafe  is  reported  by  my  Lord  Coke. 
A  Copyholder  Surrenders  to  the  Ufe  of 
his  Laft  Will,  the  Copyhold  Eftate  ftill 
remains  in  the  Surrenderor •  for  all  the 
Defign  of  the  Surrender  was,  that  he  might 
difpofe  of  it  by  Will,  not  to  veft  any  In- 
tereft  in  any  Body,  or  to  give  away  the 
Power  of  difpofing  of  it;  therefore  when  a 

aIu  EL  Copyholder  furrendered  to  the  Ufe  of  him- 
felf  for  Life,  then  to  his  Son  for  Life, 
then  to  the  Ufe  of  his  own  Laft  Will, 
and  the  Son  died,  and  the  Father  furren- 
dered to  the  Ufe  of  another  in  Fee  $  held 
that  the  Copyholder  might  difpofe  of  it  in 

his 
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his  Life-time,  notwithftanding  the  Surren- 
der to  the  Ufe  of  his  Laft  Will. 

Every  Lord  of  a  Manor  that  hath  a^c°s25^ 
lawful  Eftate  in  the  Manor,  what  ever  it 
be,  either  Fee,  Tail,  Life,  Years,  or  at 
Will,  may  make  voluntary  Grants  of  Co- 
pyhold Lands  which  come  into  their  Hands ; 
which  Grants  fhall  bind  thofe  that  have 
the  Inheritance  of  the  Manor,  whatfo- 
everDefe&s  the  Lord  that  made  the  Grant 
may  lie  under;  provided  the  ancient  Rent, 
Cuftom  and  Services  be  referved  ;  for  if 
the  Eftate  a  Copyholder  hath  in  Lands, 
be  an  Eftate  that  hath  been  demifed,  and 
demifable  Time  out  of  Mind  by  Copy, 
by  the  Lord,  it  is  fufficient  to  fupport  his 
Eftate  by  the  Cuftom  ;  fo  that  no  Eftate 
is  required  to  be  in  the  Lord,  but  only 
that  the  Copyhold  Lands  fhould  be  de- 
mifed, and  demifeable  Time  out  of  Mind 
by  the  Lord  for  the  Time  being  ;  fo  that 
be  he  but  Lord,  it  is  enough ;  fo  that  the 
Cuftom,  which  warrants  thefe  Eftates,  only 
requires  that  they  fhould  have  been  demi- 
fed and  demifable  by  the  Lord  for  the 
Time  being  ;  but  it  requires  no  Eftate  to 
be  in  that  Lord  in  particular,  fo  that  he 
be  but  Lord  $  and  Cuftom  is  the  Life  and 
Soul  of  a  Copyholder's  Eftate  -,  for  the 
Copyholder  doth  not  derive  his  Eftate  out 
of  the  Lord's  Eftate,  (for  then  it  would 
determine  with  his  Eftate)  but  from  the 

N  4  Cuftom 
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Cuftom,  which  only  requires  a  lawful  Lor^ 
for  the  Time  being,  and  therefore  no  Re- 
gard is  had  to  the  Perfon  of  the  Lord ;  for 
if  a  voluntary  Grant  be  made  by  Baron 
and  Feme,  it  iliall  bind  the  Feme,  not- 
withstanding the  Coverture.  So  a  Grant 
made  by  an  Infant  Non  compos,  &c  ftiall 
bind  for  ever  ;  fo  if  the  Queen  be  Tenant 
for  Life  of  a  Manor,  and  a  Copyhold  of 
Inheritance  efcheat,  lTie  may  grant  it  by 
Copy,  and  that  Grant  fhall  bind  the  King  ^ 
for  the  Cuftom  of  the  Manor  iliall  bind 
the  King,  flie  being  "Domina  pro  tempore \ 
fo  it  fecms  of  any  Body  elfe.  My  Lord 
Coke  fays,  the  Succeffors  of  Bifhops,  Pre- 
bends, Vicars,  dc,  are  bound  by  fuch  a 
Grant,  bv  v/hich  it  is  evident  that  Eccle- 
iiaftical  Perfons  are  not  reftrained  from 
making  Grants  by  Copy.  The  Ad  re- 
quires the  Leafes  made  fhould  be  by  Deed 
indented,  which  fhews  the  Intent  of  the 
Makers  was  not  to  reftrain  Grants  by 
Copy  ;  and  a  Bifhop  being  Lord,  the  Co- 
pyholder's Eftate  is  more  derived  from 
Cuftom  than  from  him  ;  for  it  determines 
not  with  his  Death.  So  it  feems,  if  it  be 
made  without  Confent  of  Dean  and  Chap- 
ter; for  he  hath  a  lawful  Eftate,  and  fo  no 
Defeft  can  vitiate  the  Grant;  fo  when  the 
^Co/-x.rf,  Temporalties  come  into  the  King's  Hands, 
he  is  bound,  which  {hews  that  a  Grant 
fcy  him  alone  k  good ,  for  if  the  Confent 

of 


of  Dean  and  Chapter  were  requifite,  and 
had,  there  is  no  Queftion  but  that  Grant 
iliould  bind.,  if  it  were  out  of  the  Statute, 
which  it  muft  be,  to  bind  any  Body. 

If  any  Perfon  that  hath  a  Tortious  or  4C0.24.*. 
Defeafible  Eftate  of  Inheritance,  as  Dif-  2  co'45° 
feifor,  or  Feoffee  of  a  DilTeifor,  Tenant 
at  Sufferance  in  a  Manor,  make  voluntary 
Grants  upon  Efcheats  or  Forfeitures,  they 
fhall  not  bind  him  that  hath  the  Right; 
for  he  is  not  cDomimis  within  the  Meaning 
of  the  Cuftom,  but  he  only  that  hath  a  law- 
ful Eftate  -y  but  Admittances  upon  Surrenders 
or  Defcents  made  by  fuch  as  have  Defea- 
fible Eftates,  are  good,  and  fliall  bind  him 
that  hath  Right ;  for  that  he  was  compell- 
able fo  to  do,  and  it  was  no  more  than  the 
rightful  Lord  muft  have  done.  In  fuch 
Grants  made  upon  Forfeitures,  (jc.  the 
ancient  Services  muft  be  referved,  and  the 
Cuftoms  alfo.  The  Reafon  of  this  feems 
to  be  becaufe  there  is  nothing  but  Cuftom 
to  warrant  the  Grant  by  Copy,  which 
ought  to  be  ftriftly  purfued  as  to  the  E- 
ftates,  Cuftoms,  Services,  and  Tenure, 
or  elfe  it  is  not  the  Eftate  that  was  de- 
mifed  before.  But  yet  if  there  be  a  Copy- 
holder in  Fee,  it  feems  the  Lord  may  re- 
leafe  Part  of  the  Services,  and  not  do  any 
Prejudice  to  the  Copyholder's  Eftate  ;  for 
there  is  an  Eftate  there  in  Being  that  ap- 
pears to  be  the  old  Eftate ;  but  when  the 

Lord 
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Lord  grants  a  new  Eftate  by  Copy,  fince 
it  is  an  Eftate  againft  Common  Right,  and 
warranted  only  by  Cuftom,  that  mult  be 
ftriftly  purfued  to  bind  the  Heir.  My 
Lord  Coke  fays,  If  the  ancient  Cuftoms 
and  Services  be  not  referved,  the  Grant 
by  Copy  will  not  bind  the  Heir  or  Suc- 
ceiTor.  This  being  fpoken  fo  generally, 
feems  to  intimate  plainly,  that  if  the  An- 
ceftor  hath  a  Fee  in  the  Manor,  and  he 
grants  without  obferving  the  Cnftom,  his 
Heir  may  avoid  it,  becaufe  it  being  a  Grant 
againft  Common  Right,  the  Cuftom  muft 
be  purfued.  {Oiure  Cro.  EL  662.  1  RoL 
Abr.  499.)  Befides,  he  puts  Heir  in  the 
fame  Equipage  with  Succeifor ;  and  if  he 
means  with  the  Confent  of  Dean  and  Chap- 
ter, then  a  Biiliop  had  as  much  Power  as 
an  Anceftor  $  if  he  means  without  the  Con- 
fent, yet  it  is  not  that  fliould  avoid  the 
Grant,  but  the  Non-refervation  of  the  an- 
cient Tenures.  And  fo  ftri<ft  is  the  Law 
in  this  Point,  that  if  the  Rent  be  referved 
in  Silver,  where  it  anciently  was  in  Gold  y 
or  payable  at  two  Feafts,  where  anciently 
it  was  payable  at  one  Feaft ;  or  if  two 
Copyholds  efcheat,  one  ufually  demifed 
for  twenty  Shillings,  and  the  other  ten 
Shillings,  and  he  demifes  both  for  Thirty  ; 
ib  if  three  Acres  efcheat,  held  by  three 
Shillings,  and  he  grants  one  by  Copy,  re- 
ferring one  Shilling,  this  is  not  good  $  for 

the 
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the  Cuftom,  which  is  the  only  thing  that 
warrants  fuch  Grants,  muft  be  purfued. 

If  Tenant  in  Tail  have  a  Copyhold  Ef-  4C0.23.fc. 
cheat  to  him,  Qture^  if  he  may  not  grant 
it  by  Copy  again,  fo  as  to  bind  the  Iiliie. 
He  may  ;  and  thefe  Cafes  of  Refervations 
are  like  the  Refolutions  in  my  Lord  Mont- 
joys  Cafe,  5  Co,  where  the  fame  Points 
were  refolved  upon  a  particular  Act  of 
Parliament,  reftraining  the  Alienation  of 
Tenant  in  Tail,  other  than  for  three  Lives 
or  twenty-one  Years,  referving  the  ancient 
Rent ;  for  there  it  was  adjudged  the  Aft 
ought  to  be  ftriftly  purfued ;  and  fo  here 
the  Cuftom,  being  a  particular  Authority, 
ought  to  be  fo  too.  But  yet  fuch  Grant  by 
Copy  fhall  bind  the  Lord,  during  his  Life, 
and  he  having  admitted  the  Tenant  as  a 
Copyholder,  fhall  be  fo  to  him,  though 
his  Heir  may  avoid  the  Grant.  There 
are  many  Cafes  of  Grants  by  the  Lord  for 
the  Time  being,  that  are  good  and  bind- 
ing, and  they  feem  to  depend  upon  the 
fame  Reafon  with  the  Cafes  before.  If  a 
Man  makes  a  Feoffment  in  Fee  of  a  Ma- 
nor, upon  Condition,  and  the  Feoffee 
grants  Eftates  by  Copy,  and  then  the  Con- 
dition is  broken,  yet  the  Grants  by  Copy 
fhall  ftand  good  ;  for  he  was  Legitimus 
Dominus  pro  tempore  -,  and  yet  it  is  a 
Rule  that  when  a  Man  enters  for  a  Con- 
dition broken,  he  fhall  be  in  of  the  fame 
Eftate  he  was  in  before  ->  and  therefore  fhall 

avoid 
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DYer-      avoid  all  mean  Charges  and  Incumbrances. 
4ci.24.rf.  But  the  Copyholder  doth   not  claim  his 
Eftate  out  of  the  Lord's  Grant,  but  out  of 
the  Cuftom  $  and  if  the  Grants  were  made 
after  the  Condition  broken,   yet  it  is  all 
one ;    for  before  Entry  the  Foftee  hath  a 
lawful  Eftate,  and  the  Feoffor  may  wave 
the  Advantage  of  the  Condition  broken. 
But  if  a  Leafe  be  made  of  a  Manor  for 
Years  upon  Condition  to  be  void  upon  the 
Breach  of  a  certain  Condition^  and  the  Con- 
dition is  broken,  no  voluntary  Grants  made 
afterwards  fhail  bind  the  Leflor,  becaufe 
the  Eftate  of  the  Leflee  is  void  $  but  if  it 
were  for  Life,  (jc.  then  the  Grants  were 
good.    If  an  Infant  enfeoff  one  of  a  Ma- 
nor,   and   the   Feoffee   makes   voluntary 
Grants,  the  Entry  of  the  Feoffor  fliali  not 
avoid   them.     In  this  Cafe,  and  in  Cafes 
of  Grants  made  after  the  Condition  bro- 
ken?   the  Grantor  hath  a  defeafible  Title ; 
and  yet  theEftates  are  good  that  are  grant- 
ed to  the  Copyholders  j  yet  my  Lord  Coke 
lays,  that  if  any  one  has  a  Tortious   or 
Defeaiiblc  Eftate,  fubjeft  to  the  A&ion  or 
Entry  of  another,    his  voluntary  Grants 
fhall  not  bind.     To  reconcile  this,  it  feems 
my  Lord  Coke  muft  be   underftood,  that 
when  any  one  hath  an  Eftate,  to  which 
another   hath  Right  at  prefent,   that  the 
Owner  of  fuch  a  Defeafible  Eftate  cannot 
make  voluntary   Grants,     But  the  Infant 

and 
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and  the  Feoffor  have  no  fuch  Rights ;  for 
the  Feoffees,  in  both  Cafes,  have  lawful 
and  rightful  Eftates  in  the  Land,  till  they 
are  defeated  ;  and  before  they  are  defeated 
the  Feoffors  have  no  Right.  A  Man  fei- 
fed  of  a  Manor  in  Fee  hath  Iffue  a  Daugh- 
ter, and  dies,  his  Wife  privement  en  feint 
with  a  Son;  flie  makes  Grants  by  Copy, 
afterwards  the  Son  is  born.  Feoffee  of  a 
Manor  on  Condition  to  enfeoff  another, 
the  next  Day  makes  voluntary  Grants  by 
Copy.  Lord  of  a  Manor  commits  Felony, 
and  after  Exigent  granted  he  paffeth  a- 
way  Copyhold  Eftates,  and  then  is  attaint- 
ed ,♦  if  he  were  convict  by  Verdift  or  Con- 
feffion ;  in  all  thefe  Cafes  voluntary  Grants 
by  the  Lord  are  good  ,-  for  he  was  <Domi- 
mis  pro  tempore.  My  Lord  Coke  fays, 
that  if  a  Lord  acknowledge  a  Statute,  and 
then  makes  a  voluntary  Grant,  the  Lands 
are  not  chargeable.  But  Moor  is  againft  Moor  94- 
this,  and  there  are  Cafes  where  the  Grant 
of  a  Rent-charge,  in  fuch  Cafe,  fhall  bind 
the  Copyholder  ;  but  there  is  fome  Diffe- 
rence between  the  two  Cafes ;  for  in  Cafe 
of  a  Rent,  the  Lands  were  charged  with 
it  by  the  Grant,  but  in  Cafe  of  the  Sta-  Brown, 
tute,  the  Lands  were  only  chargeable,  and  *°L(L0t  l6t 
before  the  a&ual  Charge,  wTere  granted  100. 
over;  (pid.  Moor  811.)  and  therefore  may  4C0.24.rf. 
be  compared  to  the  Cafe  where  a  Man 
makes  voluntary  Grants,   his  Wife  fhall 

not 
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not  be  endowed  of  thofe  Lands,  becaufe 
the  Copyholder  is  in  by  the  Cuftom,  which 
was  long  before  the  Title  of  Dower  ac- 
crued to  the  Woman.     It  feems  the  Rea- 
fon  of  this  Cafe  is,  becaufe  the  Woman 
had  no  Title  of  Dower  to  thofe  Copyhold 
Lands  while  they  were  in  the  Hands  of 
8Co  6«b  Copyholders  ,♦    and   the  Cuftom  warrants 
i  Leo.  iV.  the  Granting  them  again,  fince  they  have 
DyeF?51'  been  always  grantable  by  Copy;  and  the 
l\6t  7°or  Eftate   would  be   deftroyed  if   fhe  were 
dowable  of  them :  Qiure  of  the  Cafe  of 
the  Statute.     But  if  the  Heir,  before  Af- 
fignment  of  Dower,  grant  Lands  by  Co- 
py, then  it  feems  fhe  may  avoid  that ;  for 
fhe  had  then  a  perfed:  Title  of  T)ower  to 
thofe  Lands.      Thofe   Things    that  take 
their  Effence  by  the  Lord's  Grant  and  In- 
tereft, have  no  longer  Continuance  than 
his  Intereft  has  ;  therefore  if  the  Lord,  Te- 
nant for  Life  of  a  Manor,  licenfe  the  Co- 
pyholder to  alien,  and  dies,  the  Licenfe  is 
gone.   Lord  of  a  Manor  devifeth  by  Will 
that  his  Executors  fhall  make  voluntary 
]&£       Grants  of  Copyhold  Eftates  to  pay  Debts ; 
Dyer        they  have  no  Intereft,  nor  are  they  T)omi- 
151.  a.      nj  pr0  tempore  ;  yet  the  Grant  is  is  good. 
Owen!4  T  Tenant  by  Sufferance  can  make  no  volun- 
115.  119.  tary  Grants  to  bind  the  Owner.     Grants- 
made  after  Alienation  in  Mortmain,  and 
before  the  Entry  of  the  Lord,  are  good. 
Grants  by  a  Parfon  before  Indti&ion,  are 

not 
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not  good.  So  if  after  Inftitution  and  In- 
duction, he  reads  not  the  Articles,  the 
Grant  is  void  to  bind  the  Succeflbr;  tamen 
Quare.  Guardian  in  Socage  may  grant 
Copies,  but  not  a  Bailiff. 

My  Lord  Coke  fays,    that  if  there  be 
Leffee  for  Years  of  a  Manor,  and  he  grants 
Lands  by  Copy  in  Reverfion,  that  unlefs 
the  Reverfion  happen  in  Poi'felfion  before 
the  Leafe  for  Years  expire,  the  Grant  is 
void.     The  Reafon  feems  to  be  becaufe 
now  he  makes  a  Grant,  which  is  only  to 
take  Eflfed:  after  his  Eftate  ended  in  Point 
of  PolTeflion,  and  fo  will  bind  the  future 
Lord's  Intereft,  but  let  his  own  be  at  large, 
without   any  Grant  by  Copy,  which  by 
Conftru&ion  they  will  not  admit,  but  take 
the  Rule  ftri&ly,  that  he  that  is  T)ominus 
pro  tempore  of  a  particular  Eftate,   muft 
grant  in  Pofleflion.     And  to  this  Purpofe  Moor 95. 
is  my  Lord  of  Oxford's  Cafe ;  but  it  is  Cro.  el 
agreed  on  all  Hands,  that  if  it  come  in  Pof-  6^r  u 
felfion,    during  the   Continuance   of    the  Abr.  499. 
Lord's  Eftate,  that  that  is  good.  But  there  Hotly  54< 
is  the  Cafe  of  Gay  ver.  Kay>  where  it  I4°or 
was  held  good  notwithftanding  it  did  not 
come  in  Pofleffion $   and  there  it  was  faid 
that  it  was  Cuftom  only  warranted  the 
Grant,    which  might  as   well   warrant  a 
Grant  in  Reverfion  as  Poffeflion  ;  and  if 
the  Cuftom  will  warrant  the  Grant  of  a 
Fee-iimple  in  PofTeifion  by  fuch  particular 
1  Tenant, 
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Tenant,  why  not  a  Reverfion  in  Fee  ?' 
And  the  like  Refolution  was  made  in  Sir 
Peter  Carews  Cafe.  It  Teems  the  firft 
Ground  of  this  Law,  That  the  Lords  for 
the  Time  being  might  grant  Copyhold 
Eftates,  was,  becaufe  Copyholders  were 
only  Tenants  at  Will  ;  and  fo,  though 
the  Lord  pro  tempore  had  but  a  particular 
Eftate,  and  yet  granted  the  Lands  in  Fee, 
yet  that  was  no  Prejudice,  but  rather  an 
Advantage  to  the  Lord  that  was  to  have 
the  Manor,  in  Refpeft  of  the  Service  he 
was  to  have  done  him  afterwards ;  and  if 
he  had  a  Mind  he  might  put  out  his  Te- 
nant at  his  own  Pleafure.  But  this  Uncer- 
tainty of  the  Copyholders  Eflate  being 
found  inconvenient,  it  was  afterwards  ad- 
judged, that  he  fhould  retain  his  Land, 
and  not  be  fubje<5t  to  the  Pleafure  of  the 
Lord ;  but  the  other  Part  of  the  Law  was 
left  as  before;  viz.  that  Lords  for  the 
Time  being  might  grant  Lands  in  Fee, 
though  they  themfelves  had  but  a  particu- 
lar Eftate  i  and  this  Cuftom  being  conti- 
nued to  this  Day,  is  what  warrants  the 
Grants  by  Copy.  Fork  is  moft  certain  thofe 
Eftates  that  are  granted  by  Lords  that 
have  a  particular  Intereft,  cannot  be  de- 
rived from  the  Interefts  of  the  Lords  ;  for 
if  they  were,  they  muft  determine  when 
the  .  Lord  V  Eftate  determines ;  for  Nemo 
plus  juris  dare^  (jc.  therefore  where 
2  there 


there  hath  been  a  Cuftom  that  fuch  Lands 
have  been  granted  Time  out  of  Mind,  by 
Copy  in  Fee  by  the  Lord,  there  the  Cu- 
ftom gives  the  Eftate,  and  the  Lord  is  but 
Cuftom's  Inftrument  to  convey  even  where 
he  hath  them  in  his  own  Hands,  and  may, 
if  he  pleafes,   retain  them.     And  to  this  s  Co.  63, 
Purpofe  is   the   Cafe  of   Swain,    which 
feems  to  be  a  ftronger  Cafe  than  before. 
Queen  Elizabeth  feifed  of  a  Manor  in 
Fee,   Parcel  of  which  Manor  was  a  Rod 
and  a  Half  Copyhold  Land,  and  demifa- 
ble  by  Copy  for  one,  two,  or  three  Lives, 
and  then  the  Queen  demifed  the  Manor  to 
one  for  twenty-one  Years  Exceptis  omnibus 
jBofcisy  (jc.  who  affigncd  his  Intereft  to  one 
y.  P.  the  Qieen  grants  the  Reverfion  to 
S.   and  his  Heirs,  the  Leflee  attorns  and 
then  holds  a  Court,  and  grants  a  Hcufe 
and  the  faid  Rod  and  a  Half  of  Land  by 
Copy  for  Life,    upon  which  feme  Trees 
grew  j   and  within  the  Manor  there  is  a 
Cuftom  that    every   Copyholder,  Tenant 
for  Life,  had  ufed  to  take  all  Trees  grow- 
ing upon  his  Copyhold  Land  for  Fuel  in 
his  Copyhold  Houfe,  (jc.  and  the  Copy- 
holder cut  down  the  Trees  in  that  Rod  and 
Half  for  that  Purpofe,  and  he  in  the  Re- 
verfion brought  Trefpafs;  but  it  was  ad- 
judged  for  the  Defendant,  that  notwith- 
ftanding  the  Severance  he  might  take  Es- 
tovers y   for  when  he  was  in  by  Copy,  he 

O  claimed 
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claimed  by  Cuftom,  which  was  above  the 
Severance.  Therefore  if  Copyholders  have 
ufed  to  have  Common  in  the  Lord's  Wafle, 
orEftovers  in  his  Wood,  or  any  other  Profit 
apprender  in  any  other  Part  of  the  Manor  $ 
and  the  Lord  alien  the  Wafte  or  Wood 
by  Feoffment  or  Fine,  and  then  grant  an 
IS  Litate  by  Copy,  the  Copyholder  may  take 

the  Profits  in  the  Hands  of  the  Alienee  $ 
for  the  Cuftom  unites  the  Incident  to  the 
Principal,  as  to  the  Copyholder  wTho  claims 
(J  paramount  the  Severance,     If  the  Alie- 

nation be  by  Fine,  and  he  doth  not  claim 
H  within  five  Years,  it  feems  he  is  barred. 

||j  This  proves  that  the  Copyholder  claims  by 

1  Cuftom 3  not  by  the  Lord  ;   for  if  he  did, 

III  the  Feoffment  would  bar  him  of  his  Com- 

II  Moor       mon  ,   the  fame  Cafe  is  reported  by  Moor* 

H  llt        Queen   Elizabeth  feifed  of   a  Manor  in 

B  Fee,  grants  Copyholds,  Parcel  of  the  Ma- 

■  nor,  to  one  in  Fee  by  Copy,  and  then  grants 

the  Inheritance  of  thofe  Copyhold  Lands 
Kg  to  another  in  Fee  ;  the  Copyholder  makes 

his  Will,  and  devifes  his  Lands  to  Mur- 
4C0.24.&  J^>  *he  Plaintiff  in  Fee,  and  then  furren- 
ders  his  Copyhold  Land  to  the  Ufe  of  his 
Laft  Will,  into  the  Queen's  Hands ,-  and 
between  the  Heir  of  the  faid  Copyholder, 
II i  claiming    by   Dcfcent,    and   the  Devifee, 

it  came  to  be  a  Queftion  who  fhould  have 
H|  the  Land ,   and  it  was  reiblved  that  tho' 

It  the  Copyhold  was  fevered  from  the  Ma- 

nor. 
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nor,  yet  it  ftill  remained  Copyold  Land  ; 
for  it  would  be  very  unreafonable  that  it 
Ihould  be  in  the  Lord's  Power  to  deftroy 
the  Copyholder's  Eftate  j  and  the  Granting 
the  Inheritance  over  to  another,  cannot  ™*  Jac° 
veft  any  greater  Intereft  in  the  Copyholder,  $Co.%6.k 
fo  as  to  make  his  Land  free,  any  more  than 
it  can  deftroy  the  Grant  by  Copy :  And 
it  was  further  refolved,  that  the  Copy- 
hold defcended  to  the  Heir,  notwithftand- 
ing  the  Surrender ;  for  that  was  void,  be- 
caufe  the  Lands  were  not  Parcel  of  the 
Manor  >  and  the  Devife  only  will  not  pafs 
Copyhold  Lands  >  and  the  Copyholder 
fliall  pay  all  thofe  Services  to  the  Feof- 
fee of  the  Inheritance,  that  he  ufed  to 
pay,  without  keeping  a  Court  ;  for  all  4 Co. 25.40 
thofe  Services  that  arife  by  Reafon  of  a 
Courts  he  is  excufed  from,  becaufe  the 
Feoffee  can  keep  no  Court  >  therefore  Suit 
of  Court,  and  Fines  for  Alienation  and  Ad- 
mittance,  are  gone*  for  now  the  Copyhold 
cannot  be  fold,  nor  the  Feoffee  cannot  make 
Admittance  or  Grant  by  Copy  •  for  he  is 
not  cDomimis  pro  tempore^  the  Land  be- 
ing fevered  from  the  Manor  \  but  all  thofe 
Things  that  were  Forfeitures  before,  ars 
fo  ftill,  if  the  Copyholder  be  obliged  to 
do  them  as  Wafte,  making  a  Feoffment, 
So  if  the  Land  were  of  the  Nature  of  cro.  EL 
%Qrougb  Englijhp  &.&  it  ftill  remains  fo.  499- 
There  is  no  Way  for  fuch  a  Copyholder  ^JT* 

O  2  to      *'. 
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to  alien  5  but  by  Decree  in  Chancery  a- 
Cro.  EL  gainft  him  and  his  Heirs.  As  this  Cafe  is 
reported  by  Croke,  it  is  laid  the  Copyhold- 
er's Heir  ftiall  pay  a  Fine  as  before  ,-  but 
how  can  that  be,  when  there  can  be  no 
Admittance:  And  Coke  is  againft  this  ;  the 
Cafe  is  but  fhortly  reported  by  Croke. 

When  the  Lord  grants  the  Inheritance 
of  all  the  Copyhold  Lands,   the  Grantee 
of  all  fuch  may  hold  a  Court,  take  Sur- 
renders,   and  make  Admittances,    though 
the  Grantee  of  one  Copyhold  cannot ;  and 
4C0.26.&.  this  Diverfity  is  taken  by  my  Lord  Cokey 
Cro.El.    in  jSTeaJ  and  Jackfmis  Cafe.     Reported 
3    "         alfo  by  Croke  ;  and  the  fame  Point  is  alfo 
refolved   in  another    Cafe   of   my    Lord 
Cokes ;  for  though   it  be   not  a    Manor 
ftri&ly,  becaufe  there  are  no  Freeholders ; 
yet  as  to  the  Granting  Copyhold  Eftates, 
it  is  a  Manor  :  for  in  Truth  every  Manor, 
conhfting  of  Freeholders  and  Copyhold- 
ers, hath  two  Courts,  one  a  Court-Sam? y 
and   the  other  a   Court  for  Copyholder  sy 
whereof  the  Steward  is  Judge  ;  and  there- 
1  inft.  58c  fore  what  Reafon  is  there,  lince  thefe  are 
in  Effect  two  feveral  Courts,  and  there  are 
feveral  Judges  of  them,  that  the  Want  of 
Freeholders  fhould  hinder  the  Grantee  from 
keeping  a  Court  for  granting  Eftates,,  by 
Copy  efpecialiy,   fince  the  Confequence  is 
:  fo  fatal  ;    and  therefore  if  the  Lord  re- 
c  leafes  the  Service  and  Tenure  of  his  Free- 
j  holders, 
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holders,  vet  the  Lord  may  keep  a  Court  Cro<  El- 
for  his  Cuftomary  Tenants:    And  fo  tho' 
the  Lord  cannot  make  two  Manors    of 
one,  confiding  of  Demeans  and  Services, 
yet  by  his  own  Act,  he  may  make  a  Ma- 
nor of  Copyholders.     This  feems   to  be 
but  a  Divifion  of  the  Courts,  which  before 
were  in  one  ;   for  a  Manor  feems  to  be  fo 
to  two  Intents,  as  to  the  Freeholders,  and 
as  to  the  Copyholders;   and  fo  in  Effect 
feems  to  be  a  double  Manor  ;  and  there- 
fore are  there  feveral  Courts  in  Effeft,  and 
feveral  Judges,  according  to  the  Matter 
that  is  before  them  ;  and  fo  it  is  no  new 
making  of  a  Manor  to  grant  the  Inheri- 
tance of  the  Copyholds,  but  only  to  put 
that  into  the  Hands  of  two  Men,  which 
before  was  in  one  $   and  yet  was  as  much 
two  Manors  then  as  now.     But  notwith- 
ftanding  all  this,  there  are  Precedents  that 
fuch  Grantee  of  the  Inheritance  of  Copy- 
hold Lands,  cannot  keep  Court,  no  more 
than  the  Grantee  of  the  Inheritance  of  one 
Copyhold.     And  it  is  faid  that  a  Writ  of  Cro.  EL 
Error  was  brought  upon  the  aforefaid  Judg-  l0$* 
ment;    and  becaufe  the  Opinions  of  the 
Juftices  and  Barons  were,  that  the  Judgment 
was  Erroneous,  the  Party   compounded, 
and  the  Plaintiff  in  Error  had  the  Land, 
and   the    Defendant  the   Corn  upon  the 
Ground.     There  is  the  Cafe  of  Bright  Cro,  HI 
and  Forth)  where  a  Recovery  was  fuffered  44a*- 
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of  a  Manor,  excepting  the  Land  in  Brad* 
isay^  in  which  were  divers  Copyholders 
for  Life  -  which  Part  in  jBradway  was  af- 
terwards conveyed  to  the  Countefs  of 
^Darbjy  who  granted  a  Copyhold  for  Life. 
In  this  Cafe  it  was  refolved  that  the  Grant 
was  void,  becaufe  there  was  no  Manor  j 
and  though  it  was  infifted  on,  by  one  of  the 
Counfel,  that  there  was  a  Difference  be- 
twixt Copyholds  of  Inheritance  and  Copy- 
holds for  Life  only •  for  when  they  were 
for  Life,  they  could  not  be  granted  again,* 
yet  it  was  anfwered  by  Anderfon^  that  it  was 
all  one  •  and  indeed  whatReafon  can  there 
be  for  a  Difference  why  one  fliould  not 
be  granted  again  as  well  as  another  ;  and 
why  a  Court  may  be  kept  in  one  Cafe, 
Cro.  El.   ^nd  not  in  the  other,  This  Cafe  was  Mich. 

(on  was  of  a  quite  contrary  Perfwafion, 
and  held  that  a  LelTee  of  the  Freehold  of 
Copyhold  Lands  might  hold  a  Court  and 
grant  Copies  •  which  fliews  there  is  a  ma- 
terial Difference  between  the  two  Cafes* 
or  elfe  Jnderfon  was  of  a  very  variable 
Temper.  And  indeed,  this  Cafe  doth  not 
feem  to  contradict  the  Cafes  before ;  for 
there  the  Grant  was  of  the  Inheritance  of 
#11  the  Copyhold  Lands  •  here  but  of  Part  j 
$Co.i6.l°.  and  a  Man  cannot,  by  his  own  Aft,  create 
two  feveral  Courts  and  Manors  *  but  when 
the  Grant  is  of  all  the  Copyhold  Lands, 

there 
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there  is  ftillbut  one  Court  for  Copyholders, 
which  there  was  in  Effect,  when  the  Manor 
confifted  of  Freeholders.  But  be  it  an  Au- 
thority againft  the  granting  Lands  by  Co- 
py, it  feems  to  be  but  weak,  being  both 
againft  Reafon  and  feveral  other  Cafes ; 
for  after  this  it  was  held,  that  where  a  £™. E1" 
Woman  was  endowed  of  the  third  Part  of 
a  Manor,  and  among  the  reft  of  a  Copy- 
hold Tenement,  that  fhe  might  grant  it 
by  Copy  ;  and  for  what  appears,  this  was 
the  only  Copyhold  Tenement  was  granted 
her.  But  this  being  done  by  Ad  in  Law, 
no  Prejudice  could  accrue  to  any  Body. 

The  Leffee  of  a  Copyhold  for  a  Year  ^0°'ji\"' 
fhall   maintain  an  EjeUione  firm* ;   for  ^1. 
the  Common  Law  warrants  his  Term,  and  ' 
therefore  gives  him  Remedy  in  Cafe  he  be 
oufted.     So  if  the  Lord  gives  Licence  to 
make  a  Leafe,  the  Leifee  fhall  have   an 
Eje&ment. 

There  is  the  Cafe  of  Stephens  and  Eliot,  cro.  El. 
where  it  was  held  the  Leifee  of  a  Copy-  483*  "4- 
holder  could   not  maintain  Eje&ment  at  *2Seo' 
Common  Law  j  and  this  is  generally  fo  ;  but  Cro.  EI. 
then  this  muft  be  understood  of  a  Leafe  535-  625.I 
without  Licence,    and   for  more  than  a  Mo.  569. 
Year;  for  by  the  Licence,  the  Lord  gives  539-679- 
up  his  Power  of  adjudging  about  the  Lef-  cone.271' 
fee's  Eftate,  becaufe  when  he  hath  given  Cro.  El. 
Licence,   it  feems   he  hath  an  Eftate  at  4*9-  717- 
Common    Law,    though    of    Copyhold  j2Leo. 

O  4  Lands,  iop.  i<5» 
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Lands.  It  is  held  alio,  in  fome  Cafes3 
that  if  a  Lcafe  be  made  without  Licence, 
the  Leffee  may  maintain  Ejc&ment  at  Com- 
mon Law ;  for  the  Leafe  is  a  good  Leafe 
againft  any  Body  but  the  Lord.  If  a  Co- 
pyholder may  by  Cuftom  make  a  Leafe, 
inch  a  Leffee  may  by  Common  Law  have 
EjeUione  firm<t^  making  Mention  in  his 
Count,  of  the  Cuftom,  yet  thismuft  come* 
on  the  other  Side  by  fome.  In  this  Diver- 
sity of  Opinion,  it  will  be  good  to  fee 
what  is  plain,  that  fo  we  may  more  eafi- 
ly  determine  and  know  what  is  uncertain. 
And  firft,  it  feems  plain  that  a  Leffee  for  a 
Year  of  Copyhold  Land,  may  have  an 
ILjeBione  firrna:  And  it  is  very  plain  alfo 
that  where  a  Copyholder  may  make  a 
Leafe  by  Cuflom,  fuch  Leffee  may  have 
Eje&ment.  But  the  Queftion  is,  Whether 
fuch  Leffee  need  mention  the  Cuftom  in 
his  Count.  It  feems  alfo  to  be  plain,  that 
Leffee  by  Licence  may  maintain  the  Acti- 
on, for  the  Reafon  before.  But  the  main 
Doubt  of  the  Cafe  is^  Whether  a  Leffee, 
without  Licence,  may  maintain  Ejectment 
upon  that  Reafon  that  the  Leafe  is  good 
againft  every  Body  but  the  Lord.  And 
hrfr,  there  is  the  Cafe  of  Goodwin  ver. 
Longhurfts  where  it  was  held,  by  all  the 
Judges,  that  fuch  a  Leffee  might;  but  the 
Cafe  itfelf  was  upon  a  Leafe  that  was  li- 
cenfed.    And  it  is  faid3  in  the  Cafe  of 

Haddon. 
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Haddon  ver.  Arrofmith,  that  fuch  a  Leffee 
may  have  Eje&ment.     In  the  Cafe  of  Col-  Cro,  El. 
tint  ver.  Harding,  'tis  faid,  that  Eft&ifirma  *61-  6z** 
lies  of  Copyhold  Lands  ;    but  'tis  not  faid  Mo.  539. 
upon  what  Leafe.     In  the  Cafe  of  Sparky 
'tis  faid  by  Pop/mm  that  it  lies  in  fuch  Cafe; 
in  the  Cafe  of  Stepper  ver.  Gibfon,  'tis  ad- 
judged that  the  Leffee  of  a  Copyholder 
ihall  maintain  an  EjeU.  firm<£,  but  'tis  not 
faid  whether  upon  a  Leafe  for  a  Year  by 
Cuftom,   or  Licence \    fo  that  here  is  no 
Cafe  when  this  was  the  Point  of  the  Cafe, 
and  but  one  Cafe  where  the  Judges  were 
of  that  Opinion. 

On  the  other  Side  there's  the  Cafe  of  Cro.  Eh 
Stephen  and  Eliot;  where  'twas  held  per  *?£  4  3> 
Cur.   that    a  Copyholder  could   not  have 
Eje&ment  $   and  'tis  faid  fo  in  Laughters 
Cafe,  and  in  Harrifons  Cafe,  that  Eject- 
ment lies  not  of  it,  unlefs  the  Plaintiff  de- 
clare on  the  Cuftom \  and  all  thofe  Cafes  f. **[* 
that  are  for  declaring  upon  the  Cuftom  are  10. 40. 
againft  it.     And  this  Opinion  is  fupported  «  toft*  57- 
by  thefeHeafons,  that  when  a  Copyholder  "' 
makes  a  Leafe,    he  determines  his  Will, 
therefore  may  the  Lord  enter ;   and  if  the 
Leffee  enter,    he  is  a  Diffeifor.     And  my 
Lord  Cokes  faying,    that  a  Leffee  for  a 
Year  may  have  Ejectment,  excludes  others 
from  having  it. 

A  Cuftomary  Manor  may  be  held  by  *  B"Ift- 

Copy  of  Court-Roll,  advohntat.&c.atiA  u'co.iS. 

fuch 
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Crcja.  fuCh  a  Lord  may  grant  Copies;  but  it 
conr.  327.  feems  &  muft  be  of  fuch  Things  as  have 
Yeiv.190.  been  ufually  demifed  by  him;  for  it  feems 

Thefe  **e  cannot  grant  a^  his  Demefns  by  Copy, 
Cafes  are  without  they  have  been  ufually  demifed  : 
thus  re-    por  tj10'  fay  jiave  been  fem{fe J  Time  out 

that  a   '  of  Mind  by  the  fuperior  Lord  by  Copy, 
cuftoma-  that  will  not  warrant  his  Demife  by  Copy  ; 
mzybT  becaure  the  Cuftom  muft  be,   that  Time 
held  by    out  of  Mind  they  have  been  granted  per 
?nc  rJ?at   cDominnmManerii  ,•  now  they  have  not  been 
a  ManUor]  granted  by  him  that  is  Lord  of  the  Ma- 
but  not  a  nor,   tho'  they  have  by  the  fuperior  Lord. 
Baron"     ^is  Cafe  feems  to  prove  that  a  cuftomary 
Manor  to  hold  Courts,  &c.  may  be  with- 
out any  Freehold  Services  ;  and  it  may  as 
well   be  obje&ed    againft  fuch    a  Lords 
holding  Courts,    that  he  hath  no  Manor, 
becaufe  no  Freehold  Services ;  but  it  feems 
he  may  have  Freehold  Services. 

A  Copyholder  may  furrender  by  Attor- 
ney in  full  Court ;  for  of  common  Right  a, 
Copyholder  may  furrender  in  Court,  which 
is  Common  Law ;  as  he  may  make  a  Leafe 
for  a  Year  without  Licence ;  and  as  an  In- 
cident to  this  Power,  the  Law  allows  him 
to  do  it  by  Attorney ;  and  a  Copyholder 
may  be  admitted  by  Letter  of  Attorney ; 
but  this  is  not  of  common  Right ;  for  every 
Copyholder  is  to  do  Fealty,  which  the  An 
torney  cannot  do  for  him  $  therefore  the 
Lord  may  refufe  to  admit  by  Attorney; 

but 
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but  if  he  do  admit  him,  'tis  a  good  Admit- 
tance. But  where  there  is  a  Cuftom  for  a 
Copyholder  to  furrender  by  the  Hands  of 
two  cuftomary  Tenants  into  the  Lord's 
Hands,  there  he  cannot  furrender  by  At- 
torney into  the  Lords  Hands,  by  the  Hands 
of  two  cuftomary  Tenants ;  for  fuch  a  Sur- 
render is  warranted  only  by  the  Cuftom  ; 
and  therefore  unlefs  there  be  a  Cuftom  alfo 
to  do  it  by  Attorney,  the  Common  Law 
cannot  give  that  as  an  Incident,  for  it  al- 
lows of  no  fuch  Surrender. 

The  Lord  himfelf  may  make  Admit-  4  Co-  *& 
tances  or  Grants  at  any  Place  out  of  the  27' 
Manor,  for  he  is  not  confined  any  more 
than  any  other  Perfon,  to  grant  an  Eftate 
at  Will  where  he  pleafes  ;  but  there  being 
only  Cuftom  which  enables  the  Steward  to 
make  fuch  Admittances  or  Grants,  that 
which  he  does  he  muft  do  upon  the  Ma- 
nor, unlefs  there  be  a  Cuftom  to  keep  a 
Court  out  of  the  Manor,  which  will  ena- 
ble him  as  well  as  the  Cuftom  to  do  it  up- 
on the  Manor. 

'Tis  faid  that  a  Steward  may  grant  Co-  cro.  el 
pies  as  well  out  of  Court  as  in  ->fed  Qtitfre.  Io3- 

Feme  Copyholder  for  Life  takes  Husband 
who  doth  Wafte,  this  is  a  Forfeiture  of  the 
Woman's  Eftate ;   but  if  a  Stranger  do  it 
without  the  AfTent  of  the  Husband,  'tis  no  4  Co#  2? 
Forfeiture, 

If 
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If  a  Copyholder  be  feifed  by  Force  of 
feveral  Copies,  of  feveral  Parcels,  by  feve- 
ral Tenures,   if  he  commit  a  Forfeiture  in 
one,    'tis  no  Forfeiture  of  the  reft :    As  if 
lie  commit  Wafte  in  Part  of  Black  Acre,  'tis 
a  Forfeiture  of  all  that  Acre ;   and  by  the 
fame  Reafon  if  Wafte  be  committed  in  one 
Acre,  'tis  a  Forfeiture  of  twenty  Ares,    if 
held  by  one  Tenure ;  for  the  Condition  in 
Law  annexed  to  the  whole  Eftate  is  broke; 
and  fo  the  Lord  may  enter  for  the  Forfei- 
ture :  But  where  there  are  feveral  Tenures, 
tho'  they  be  in  the  Hands  of  one  Copy- 
holder,   there  are  feveral   Conditions  in 
Law  annexed  to  the  feveral  Parcels,   and 
therefore  the  Breach  of  the  one  is  not  fo 
of  the  other.     If  fuch  a  Copyholder  fur- 
renders  to  the  Ufe  of  another,    and  the 
Lord  admits  him  by  one  Copy  Tenend'  per 
antiqua  ferzitia^   the  feveral  Tenures  re- 
main ,•   but  if  the  Admittance  were  by  one 
Tenure,  then  it  feems  a  Forfeiture  of  Part 
would  reach  the  whole,   becaufe  the  Con- 
dition in  Lawr  is  but  one.     So  if  feveral 
Copyholds  efcheat  to  the  Lord ,    and  he 
grants  them  again  Tenend*  per  Jntiqtia 
fervitia  to  A*  and  he  commits  a  Forfeiture 
in  Part,  this  extends  not  to  the  whole. 

He,  that  comes  in  by  Admittance  upon 
another's  Surrender,  is  in  by  him  that  made 
the  Surrender,  and  fhall  fuppofe  himfelf  in 
the  Ter  by  him. 

Where 
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Where  a  Copyholder  hath  feveral  Par-  4co.  27. 
eels  of  Land  by  feveral  Tenures,  the  Lord  2  ' 
ought  to  alfefs  and  demand  his  Fines  feve- 
rally  ^  for  the  Fine  for  one  may  be  rea- 
fonable,  for  another  unreafonable :  And  if 
fuch  a  Copyholder  furrenders  to  the  Ufe 
of  another,  and  he  is  admitted  ctenend>  per 
antiqaa  fermtia,  the  Fines  mult  be  feve- 
rally  affefled. 

No  Fine  is  due  either  upon  a  Defcent  i3c<>*2- 
or  Surrender,  till  Admittance,  for  that  is 
the  Caufe  of  the  Fine ;  and  therefore  if  after 
that  the  Tenant  deny  to  pay,  'tis  a  Forfei- 
ture ,-  but  if  the  Fine  be  uncertain,  the  Te- 
nant is  not  bound  to  pay  it  prefently,  be- 
caufe  he  could  not  tell  what  it  would  be  -y 
but  he  muft  pay  it  in  a  convenient  Time, 
or  elfe  the  Lord  may  appoint  a  Day  for 
him  to  pay  it  on ;  but  a  Fine  certain  he  muft 
pay  prefently  upon  Admittance.  Note;  the 
Lord  ought  to  aflfefs  a  certain  Time  and 
Place  for  Payment  of  a  Fine  uncertain ;  for  Hob.  135. 
the  Tenant  can't  carry  it  always  about  him, 
and  he  ought  to  demand  it. 

When  the  Fine  is  uncertain,  it  ought  to  Cro.El. 
be  reafonable,   or  elfe  'tis  no  Forfeiture  if  119' 
the  Tenant  do  not  pay  it.     As  this  Cafe  is  Two 
reported  by  Croke,  'tis  faid,  when  a  Fine  is  Ycars 
certain,   the  Heir  ought  to  tender  it  upon  ^f^su?- 
his  Prayer  to  be  admitted.     As  'tis  report-  render 
ed  by  Cook,  'tis  faid  no  Fine  is  due  'till  Ad-  J^"; 
Jiuttance,  and  that  Admittance  is  the  Caufe  •  we.  °n 

and 
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and  as  Croke  reports  it,  fo  has  Moor,  61^ 
and  if  he  do  not  pay  it,'tis  a  Forfeiture.  This 
feems  to  contradidt  what  he  faid  before  j 
for  if  it  cannot  be  a  Forfeiture  'til  Admit- 

4  Co.  m?"  tance>  the  Demand  of  the  Fine  muft  be  of 
*.    '    '  the  Perfon  of  the  Tenant  to  make  a  For* 

feiture.     So  of  Rent. 

When  a  Surrender  is  made  to  the  Ufe 
of  one,  without  exprefling  what  Eftate  the 
Cefty  que  ufe  fliall  have,  he  fhall  only  have 
an  Eftate  for  Life,   except  there  be  a  par- 
ticular Cuftom  to  the  contrary  ^  as  if  there 
be  a  Cuftom  that  he  that  hath  an  Eftate 
fibi  &  fitis,  he  fhall  have  Fee,-  this  Cuftom 
is  good,  and  fo  of  the  like.     The  Limita- 
tion of  the  Eftate  is  always  added  to  the 
Ufe,  not  to  the  Surrender  into  the  Lord's 
Hands ;  for  a  Surrender  of  the  Eftate  gives 
up  all  the  Copyholder  hath  to  the  Lord. 
Put  the  Cafe  then,  that  the  Surrender  was 
made  to  the  Lord  for  Life,  to  the  Ufe  of 
another  for  Life,    what  Eftate  would  the 
Lord  then  have,  and  wThat  could  he  make 
over :  Or  Qzure^  Whether  the  Words  for 
Life  would  be  of  any  Significancy,  tho'  he 
that  is  admitted  be  in  by  the  Surrenderor, 
stile  145.  yet  may  a  Man  furrender  to  the  Ufe  of 
h.  his  Wife,  for  fhe  takes  the  Eftate  from  the 

Lord,  as  an  Inftrument  to  convey  the  E- 
flate  to  her  $  and  fo  it  comes  not  within 
the  Reafon  of  other  Cafes,  that  they  be- 
ing but  one  Perfon  cannot  contrail  j  for  he 
7  gives 


gives  the  Eftate  to  the  Lord,  and  he  ad- 
mits the  Feme  to  it. 

If  one  furrenders,  and  dies,  if  the  Sur- 
render be  prefented  according  to  the  Cu- 
ftom,  'tis  good ;  otherwife  void.  So  if  the 
cuftomary  Tenants,  by  whofe  Hands  the 
Surrender  was,  die,  yet  if  the  Surrender 
be  prefented  upon  good  Proof,  'tis  fuffi- 
cient. 

If  he,  to  whofe  Ufe  the  Surrender  was, 
die  before  Admittance,   yet  his  Heir  fhall 
be  admitted  $  for  upon  Admittance  the  E-  2sid.3.8. 
ftate  is  in  the  Cefty  que  nfe  from  the  Sur-  61. 
render  by  Relation. 

Where  Grants  have  been  made  by  Copy  4  Co.  25. 
for  Life,   a  Grant  durante   vidiiitate  ist19rL 
good,  but  not  vice  verfa.  cl*\o. 

A  Steward  is  a  good  Steward  to  all  In- 
tents and  Purpofes,  that  is  retained  by  Pa- 
rol either  to  take  Surrenders,  or  make  Ad- 
mittances upon  voluntary  Grants :  But  the 
Lord  may  difcharge  fuch  Steward  when  he 
will,  that  is,  if  he  retain  him  generally  ; 
yet  a  Retainer  generally  by  Patent  feems 
to  be  for  Life.  The  King's  Auditor  or 
Receiver  hath  no  Power  by  Parol  to  re- 
tain a  Steward  to  hold  the  King's  Courts, 
but  he  ought  to  have  Letters  Patent  of 
the  Stewardfhip  of  the  Manor,  to  make 
voluntary  Grants.  The  King's  Steward 
ex  Officio  may  make  voluntary  Grants , 
much  more  may  the  Steward  of  a  com- 
mon 


■ 
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mon  Perfon,  if  he  do  not  diminifli  the  an- 
cient Rent. 

The  Cafe  of  Shaw  ver.  T'homfonjisWsYe- 
Cro.  El.    ported  by  Lordosis  an  Authority  that  Debt 
^t        lies  not 'in  the  King's  Courts  for  Damages 
Mo°4io.  above  40  j\  but  the  Remedy  was  in  Chan- 
cre. EL   cery5  or  in  the  Court  of  the  Manor  -y  as  'tis 
42Co.m.   reported,  'tis  adjudged  that  Debt  doth  lie 
in  the  King's  Courts,    becaufe  the  Court- 
Baron  dothnot  hold  Plea  of  Things  above 
40  j.  as  'tis  reported  by  Cro.  The  Queftion 
was,    whether  the  Damages  were  well  af- 
fefled  to  50/.  when  the  Court-Baron  can- 
not hold  Plea  of  above  40  s.    and   'twas 
held  they  were. 
4  Co.  31.       Under-wood  may  be  granted  by  Copy, 
or  any  other  thing,   Parcel  of  the  Manor, 
as  a  Fair  appendant  to  the  Manor. 

Cuftom  for  one  Copyholder  to  have 
Common,  &c.  in  his  Lord's  Soil,  is  good ; 
for  all  the  other  Copyholders  may  have 
forfeited  their  Eftates  or  Intereft  therein. 
4C0.31.  If  Copyholds  come  into  the  Lord's 
Hands,  if  he  make  a  Leafe  of  them  for 
Life  or  Years,  by  Deed  or  without  Deed, 
the  Copyhold  is  deftroyed ;  becaufe  during 
thofe  Eftates  'twas  not  demifed  or  demife- 
able  by  Copy.  So  if  he  make  a  Feoft- 
^co*  ment  in  Fee  upon  Condition,  and  enter  for 
the  Condition  broken,  yet  'tis  not  grantable 
by  Copy  $  but  if  he  keep  them  in  his  Hands 
never  fo  long,  or  grant  them  at  Will,  they 

may 
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may  regrant  them  again  by  Copy  5-  lb  if  the 
Interruption  be  tortious,  as  if  the  Lord  be 
diffeifed,  and  the  Difleifor  dies  feifed,  and 
after  the  Lord's  Eftate  is  recontinued,  the 
Lord  may  grant  by  Copy ;  fo  it  feems  if 
the  Diffeifor  had  made  a  Feoffment  in  Fee. 
But  if  they  be  extended  in  the  Lord's 
Hands,  or  his  Wife  be  endowed.,  tho'  the 
Interruptions  be  by  Ad:  in  Law,  yet  they 
fliall  never  be  granted  again. 

If  the  Copyholder  accept  a  Leafe  for2^*1?* 
Years  from  the  Lord,  the  Copyhold  is  for  "' 
ever  gone  ;  and  by  the  fame  Reafon  a  Re- 
leafe  upon  that  Leafe  will  pafs  the  Free- 
hold and  Inheritance  to   him  :    But  if  a 
Leafe  be  made  of  the  Manor,    and  of  a  Cro.  Car. 
Copyhold  Tenement  by  exprefs  Name,  yet  5y. 
this  will  not  extinguifh  the  Copyhold.         72o. 

If  the  Copyholder  takes  a  Leafe  for  Years  4  Co.  u6. 
of  the  Manner,  his  Copyhold  hath  no  Con-  ^ob 
tinuance,  but  he  may  grant  it  by  Copy  to  iSi. 
another:    If  after  the  Copyhold  comes  to  Cr0,  Jac* 
the  Lord's  Hands,  he  aliens  the  Manor  by    /3' 
Fine,  &c.  the  Alienee  may  regrant  it. 

The  Lord  fliall  not  have  the  Cuftody  of 
Lunatick  Perfons  Lands,  unlefs  there  be  a 
Cuftom  for  it;  neither  lhall  the  King  have 
it,  for  the  Prejudice  that  would  enfue  to  Uc  fuPra' 
the  Lord. 

In  Cafe  of  a  Widow's  Eftate,    'tis  faid  Hutton. 
to  be  refolved  and  agreed  in  Lex  Gift.  156.  jR0i,Ab. 
that  no  Fine  is  due.     Qy^re  of  this  -y   for  592. 
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tho'  the  Eftate  be  adjudged  in  the  Woman, 

yet  that  is  no  Argument  fhe  fhall  pay  no 

Fine,  for  the  Eftate  is  in  the  Heir  by  De- 

fcent,  and  yet  he  fhall  pay  a  Fine,   and 

both  are  compellable  to  be  admitted ;    and 

then  why  fhould  they  not  pay  a  Fine.  The 

like  of  Dower  and  Curtefy. 

Hob.  190.      A   Copyholder    had   Common    in    his 

Cro.ja.    Lords  Wafte  ;  the  Lord  grants  and  con- 

yelv.189.  &rms  the  Copyhold  Land  to  him  and  his 

Noy,  1 9<s.  Heirs,    cnm   pertinenttis ;    adjudged   the 

2R0  Ab.    £omnion  was  extind:,  being  annexed  to  his 

2  Browni.  cuftomary  Eftate,   by  the  Cuftom,    which 

*>l°*        Eftcite  being  determined,  the  Common  alfo 

Cro.Ei!'  ls> an^ can,t  continue  without  Words  to  that 
794.        Intent,  and  cum  pertinent'  will  not  do ;  for 
the  Common  was  not  appurtenant  to  the 
Freehold  Eftate  granted  by  the  Lord  $  there- 
fore Care  ought  to  be  taken  in  infranchifing 
Copyhold  Eftates,  to  add  Words  to  conti- 
nue Common  and  other  Profits  aprendre 
to  the  Copyholder  after  the  Infranchife- 
ment. 
Cro,  Ja.        jn  this  Cafe  is  cited  the  Cafe  of  Ford 
~'s  ver.  Ward,  where  the  Lord  granted  to  his 

Copyholder  the  Freehold  of  his  Copyhold, 
by  the  Words  of  ( Grant  unto  him  all  the 
Lands, Tenements  and  Hereditaments  there- 
to appertaining,  and  thereto  ufed  and  occu- 
pied),- and 'twas  held  he  loft  his  Copyhold ; 
the  Reafon  feems  to  be,  becaufe  the  Com- 
mon was  nothing  appertaining,  &c.  to  the 

Free- 
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Freehold  he  granted :    But  as  this  Cafe  is 
reported  by  Moor^  no  other  Words  are  put  Mo«  66i* 
in  all  Commons,  &c.   appertaining  to  the 
faid  Mefiuage  $  and  there  another  Reafon 
is  added,  viz.  now  he  claims  by  the  Lord 
who  cannot  have   Common    in   his   own 
Ground.     But  this  is  a  Reafon  only  where 
the  Common  is  in  the  Lord's  Soil  >•   but  the 
other  holds  where  'tis  in  another's  Soil  ,  l  Brownl. 
which  is  a  much  ftronger  Cafe ;    for  as  it  n3- 
feems  in  fuch  Cafe  there's  no  way  to  conti-  *6^"  " 
nue  the  Common:  For  by  the  Grant  of  the 
Freehold  'tis  gone,  and  the  Lord  can  make 
no  new  Grant  of  it,    but  in  his  Soil  he 
may. 

My  Lord  Coke^  in  his  Treatife  of  Copy-  Co.  Cop. 
holds,  faith,  that  if  the  Lord  demand  his  *** 'LaWt 
Rent  of  the  Copyholder,  and  he  faith 
that  he  wants  Money,  and  intreats  the 
Lord  to  forbear  'till  he  be  provided  ,-  that 
this  is  a  Forfeiture.  And  that  if  the  Lord 
make  a  continual  Demand  upon  the  Land, 
and  the  Copyholder  is  not  there,  this  is  a 
Forfeiture  -y  but  if  he  demand  once,  and 
no  body  is  there,  this  is  no  Forfeiture. 
Now  as  in  other  Refpe&s,  fo  in  this,  viz* 
Copyhold  Cuftoms  are  not  to  be  expound- 
ed by  the  ftridt  Rules  in  Law,  which  ap- 
pears from  what  Coke  fays,  who  owns  that 
if  the  Copyholder  be  not  there  upon  the 
Land,  'tis  no  Forfeiture;  yet  in  Cafe  of 
a  Condition  for  Re-entry,  that  had  been  a 
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Forfeiture  to  entitle  the  Feoffor  to  an  En- 
try. But  the  Condition  annexed  to  Copy- 
hold Eftates,  is  a  Condition  in  Law ;  for 
as  the  Eftates  of  Copyholders  are  but  an  E- 
ftate  at  Will,  and  yet  the  Law  makes  an 
Inheritance  of  it,  and  puts  it  out  of  the 
Power  of  the  Lord  to  determine  their  E- 
ftates,  fo  long  as  they  do  their  Services. 
But  when  they  foil  doing  this,  the  Law  no 
longer  protects  their  Eftates,  but  differs 
the  Lord  to  enter ;  but  then  this  Refufal 
to  do  their  Services  muft  be  wilful,  as  it 
feems,  which  will  amount  to  a  Determina- 
tion of  the  Will  of  the  Copyholder,  and 
not  any  other  Refufal,  if  he  fignifies  his 
Defign  to  pay,  and  fo  to  continue  his  Will ; 
and  therefore  the  Cafe  above,  where  the 
Copyholder  in  treated  the  Lord  to  forbear, 
is  not  Law.  To  prove  which  there's  the 
Mo.  623.  care  0f  Crifp  and  Fryar,  where  that  was 

Ab.°5otf.  he'^  no  Forfeiture,  but  the  Cafe  it  felf 
was  upon  a  Demand  upon  the  Land  for 
three  Years  Rent,  no  body  being  there, 
whether  it  were  a  Forfeiture  or  no;  and 
Cro.  El.  as  the  Cafe  is  reported  by  Crook,  one  Judge 
505-  was  of  Opinion  'twas  no  Forfeiture,  be- 
caufe  'twas  only  a  Denial  in  Law;  and 
that  h;  Condition  in  Law  was  not  annex- 
ed to  tie  Non-payment,  but  to  the  wilful 
Refufal :  But  two  other  judges  held  it  to 
be  a  Forfeiture,  and  that  a  Denial  in  Law 
is  a  Forfeiture,    as  well  as  a  Denial  in 

Deed; 


Deed  ,*  fed  adjiirnatur ,•    and  no  more  of 
it  is  faid  in  that  Book.     But  the  Cafe  is 
!    alfo  reported  in  Moor;    and  there  'tis  faid  Mo*  35°- 

to  be  held  a  Forfeiture  by  the  fame  two 
.    Judges ;  but  the  Reafon  given  was  becaufe 
fo  long  a  Non-payment  amounted  to  a  wil- 
ful Refufal. 

My  Lord  Coke  fays  that  a  Demand  up- 
on the  Land  is  no  Forfeiture,    if  the  Te- 
nant be  not  there,  unlefs  it  be  a  continued 
Demand:  And  there's  the  Cafe  in  Hobart^  Hob.  135. 
where  'twas  adjudged  that  a  Demand  for  £*°"  izJ' 
Rent  or  Fine  muft  be  of  the  Perfon  of  the  617'cont. 
Copyholder,   which  proves  that  a  Denial  4C<>.  27. 
in  Law  will  not  make  a  Forfeiture.     The 
Cafe  was,    the  Lord   aflefled  a  Fine  of 
twenty  Nobles  upon  his  Copyholder,   and 
appointed  him  to  pay  it  to  his  Bailiff  at  his 
Houfe  within  the  Manor,  three  Months  af- 
ter ;   and  the  Fine  being  not  paid  at  the 
Time  appointed,    he  entered  without  any 
Demand. 

The  Cafe  of  Williams  was  this  j  the  Latch. 
Lord  demanded  the  Rent  of  the  Copy-  ' 
holder  j  he  anfwered  he  had  it  not  with 
him  then,  but  that  he  would  pay  it  as  foon 
as  he  could,*  the  Lord  faid,  pay  it  at  my 
Houfe  at  fuch  a  Day,  which  Houfe  was 
within  the  Manor.  Adjudged,  Firjt,  that 
the  Copyholder's  Words  (tho'  a  Denial  in 
Law)  was  no  Forfeiture,  but  his  Non-pay- 
ment at  the  Day  affigned  was  a  Forfeiture, 
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hecaufe  it  amounted  to  a  wilful  Denial  , 
for  he  promifed  to  pay  it,  and  failed  ;  but 
had  the  Place  aflkned  been  out  of  the  Ma- 
nor,  it  had  been  no  Forfeiture.  This  Cafe 
is  apparently  different  from  that  next  pre- 
ceding; for  here  was  a  Demand  of  the 
Copyholder  himfelf ;  there  was  no  Demand 
Lit.  Rep  at  a^#  There's  the  Cafe  of  Cafton  and  Ut- 
26S.  '  bert )  where  a  Widow  had  Copyhold 
Lands,  and  divers  Perfons  came  for  the 
Rent,  whom  flie  put  off  with  Delays;  at 
lafl  comes,  a  young  Gentleman  and  demands 
it;  flie  anfwered  that  flie  did  not  know 
him,  but  if  he  would  dance  before  her,  if 
flie  liked  his  Dancing  fhe  would  pay  him ; 
this  Denial  was  adjudged  no  Forfeiture, 
not  being  wilful. 
8  Co,  92.  If  the  Eftate  of  the  Lord  ceafe  by  Li- 
mitation of  Ufe,  and  the  Ufe  andEftate  of 
the  Manor  is  transferred  to  another,  who 
demands  the  Rent,  and  the  Copyholder 
denies  to  pay  it ;  no  Forfeiture  without 
Notice  to  him  of  the  Change  of  the  Ufe 
and  Eftate.  The  like  Law  of  a  Bargain 
and  Sale  of  a  Manor  inrolled,  &c. 

It  feems  the  Law  is  the  fame  concerning 
Leafe  and  Releafe;  but  if  the  Manor  be  in 
Pofleflion  of  the  Lord  himfelf,  and  not  in 
the  Hands  of  any  LefTee,  and  he  makes  a 
Leafe,  and  then  releafes,  the  Leflee  ha- 
ving Poffeflion ;  Qudre  if  the  Copyholder 
denies  paying,  if  this  is  not  a  Forfeiture, 

becaufe 
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becaufe  the  Entry  of  the  Leffee  is  Notice 
as  much  as  Livery,  &c. 

Non-appearance  at  Court  after  Summons 
is  a  Forfeiture  of  the  Copyhold;  but  with- 
out Warning  'tis  no  Forfeiture,  but  only 
Negligence;  and  after  Summons  'tis  a  For- 
feiture, without  an  exprefs  Refufal,  as  in 
Cafe  of  Rent :  For  the  Confequcnce  is 
more  fatal  in  this  Cafe ,  becaufe  without 
the  Copyholders  Attendance  there  can  be 
no  Court. 

'Tis  held  per  tot.  Cur.  in  SirJ.BraMtcbes 
Cafe,  that  a  general  Warning  within 
the  Parifh  is  fufficient ;  fo  that  if  the  Co- 
pyholder doth  not  come,  let  him  live 
where  he  will,  'tis  a  Forfeiture,  becaufe 
his  Tenant  may  fend  him  Word  :  'Twas 
there  likewife  held  that  Sicknefs  or  a  great 
Office  may  excufe  the  Copyholder's  Atten- 
dance, and  that  Services  could  not  be  done 
by  Attorney,  but  an  Attorney  may  effoin. 
But  as  to  the  Point  of  general  Warning, 
four  Days  Notice  has  been  adjudged  fuffi- 
cient Time ;  and  how  can  a  Copyholder 
be  fummoned  in  that  Time  that  lives  200 
Miles  off;  therefore  'twas  held  in  the  Cafe 
of  Tavemer  ver.  Cromwel^  that  general 
Notice  is  not  fufficient,  but  a  perfonal  Sum- 
mons: The  like  in  Crifp  and  Fryars  Cafe. 
This  Opinion  feems  molt  reafonable.  If  a 
Copyholder  be  in  Debt,  and  is  afraid  of 
being  arretted,  or  is  a  Bankrupt,  and  keeps 
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Co.  Cop.  Houfe,   thefe  are  good  Excufes.     Vide  z 
'*         Leo.  107. 

The  Lord  comes  to  the  Copyholder,  and 
required  him  to  do  his  Services,  and  the 
Copyholder  anfwers,  if  they  are  due,  he 

latch,      will  do  them,  but  it  fhall  be  tried  at  Law 

1Z1-  r  firft,  whether  they  are  due  by  Law;  this 
ly  CI  "is  no  Forfeiture,  being  no  wilful  Refufal. 
If  the  Copyholder  fay,  if  it  be  a  Court," 
he  will  appear  at  it,  if  not  he  will  not, 
this  is  no  Forfeiture  ;  but  if  there  were  no 
Controverfies  about  the  Court,  but  that  is 
only  ufed  as  a  Shift,  then  it  feems  it  is  a 
Forfeiture. 

style  387.      if  a  Copyholder  refufe  to  be  admitted, 

o  Co.  IOO.    .        .  _       lrJ .  -rr  j^>  111 

Cro.  Jac.  it  is  a  Forfeiture.  Ir  a  Copyholder  come 
iot.  not  to  be  admitted  where  the  Cuftom  of 
ioo?°*  ^e  Manor  is  that  every  Heir  fliall  come 
4Leo.3o.  to  Court  to  be  admitted;  and  if  he  do 
3Is  not,  Proclamations  fliall  be  made  for  him  to 

come  in ;  and  fo  in  the  two  next  Courts, 
or  elfe  that  the  Lord  fliall  feife ;  this  is  a 
Forfeiture,  for  the  Cuftom  is  a  good  Cu- 
ftom, being  only  to  compel  the  Tenant  to 
come  in  and  be  admitted.  But  if  the 
Heir  be  beyond  Sea  at  the  Time  of  the  De- 
fcent,  or  within  Age,  JsLon  compos,  or  in 
Prifon.  But  it  feems  fuch  Cuftom  would 
bind  a  Feme  Covert,  being  like  to  the 
Cafe  of  Fines  at  Common  Law  ;  in  which 
Cafe  they  only  were  not  bound  who  could 
not  make  Claim  ;  but  a  Feme  Covert  ha- 
r  2  ving 
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ving  a  Husband,  may  claim  by  him,  and 
therefore  ihe  was   bound.      But  if  fuch 
Heir  be  within  'England^  at  the  Time  of 
the    firft  Proclamation  pafled,   and   then 
go  beyond  Sea,  he  ftiall  forfeit  $   for  he 
had  Warning,  and  ought  to  have  come  in, 
and  not  have  difabled  himfelf  from  making 
Claim.     But  if  he  had  gone  beyond  Sea, 
after  the  Defcent,  and  before  the  firft  Pro- 
clamation, this  had  been  no  Forfeiture  ; 
for  at  the  Time  of  the  Court  he  is  to  make 
Claim  >,  fed  Qture.    It  was  faid  by  JVil-  Cro.  jac. 
Hams,  that  becaufe  the  Lord  cannot  have  101.2a*. 
any  Services  done  him  in  the  mean  time, 
that  the  Lord  may  feife  the  Lands  and 
take  the  mean  Profits,  and  fhall  not  be  an- 
fwerable  for  them.     Sed  Oture. 

If  a  Jury  or  Homage  refufe  to  prefent  Dyer 
the  Articles,  according  to  their  Oath,  this  *£*•  6-^ 
is  a  Forfeiture  of  their  Copyholds,  for  the  cro!  el 
Prejudice  thereby  enfuing.     If  the  Copy-  535-tf/tf 
holder  make  a  Leafe,  it  is  a  Forfeiture,  yet 
it  is  no  Difleifin  to  the  Lord,  which  is 
plain  from  the  Cafes  that  fay  fuch  a  Leafc 
is  good  againft  every  Body  but  the  Lord , 
for  it  could  not  be  a  Leafe  at  all,  if  it  were 
a  DifTeifin.    It  is  a  Forfeiture,  becaufe  the 
Copyholder  has  broke  the  Cuftom  of  the 
Manor,  by  bringing  in  a  Tenant  without 
any  Admittance  -y    but  it  is  no  Difleifin  in 
Favour  of  the  Lord,  fince  the  Copyhold- 
er hath  fuch   Eft  ate  as  may   laft  much 

longer 
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longer  than  the  Leafe5  and  not  a  bare  Leafe 
at  Will. 
i  Bum.         A  Leafe,  t^at  will  make  a  Copyholder 
ify,        forfeit  his  Eftate,  ought  to  have  a  certain 
Beginning   and  End,  or  elfe  it  is  a  void 
Leafe,  and  can  convey  at  moft  but  an  E- 
ftate  at  Will,  which  is  no  Forfeiture.     A 
Jones       Copyholder  for  Life  makes  a  Leafe  for  a 
24Roil      ^ear3  an(*  then  makes  a  Leafe  to  the  fame 
Abr.  510.  Party  for  another  Year,  to  commence  one 
1  Built.     Day  after  the  firft  Year,  and  then  furren- 
11 5'         ders  his  Copyhold  to  the  Lord  ;  it  was  ad- 
judged the  fecond  Leafe  was  a  Forfeiture  ; 
for  it  is  not  warranted  by  Cuftom,  and  fo 
being  out  of  the  Cuftom,  it  is  as  every 
other  Leafe  for  Years,  a  Forfeiture  $  for 
though  it  be  not  to  commence  till  after  the 
firft  Leafe  ended,  yet  the  Land  is  charged 
with  a  double  Intereft,  one  in  prdfentiy 
the  other  in  futuro  -y  which  is  againft  the 
Cuftom,  and  fo  a  Forfeiture.     Secondly,  It 
was  adjudged  this  Leafe  was  void  againft 
the  Lord,  wrho  had  the  Land  by  theSur- 
1  Roll,     render,  and  when  the  Lord  enters  by  Force 
Abr.  510.  of  the  Surrender,  he  is  in  by  Title  pa- 
ramount the  Leafe.     But  it  feems  the  firft 
Leffee  fliall  enjoy  his  Leafe,    or  elfe  it 
were  m  the  Power  of  the  Lord  to  defeat 
his  own  Grant.     There  is  nothing  faid  of 
this  >  but  the  Cafe  in  Rolls  is,  That  the 
Leafes  were  executed  at  one  and  the  fame 
ii^oll'a   Time  1   and  then  the  Leffee,  being  parti- 

Abr.  5000  . 
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ceps  criminir,  may  perhaps  forfeit ;  and 
as  the  Cafe  is  reported  by  the  reft,  the 
Leafe  was  made  to  him  to  commence  in 
Reverfion ,-  and  fo  he  is  as  much  Party  to 
the  Wrong  as  in  the  other  way  ;  and 
fo  it  feems  the  Lord  may  enter  prefently. 
The  fame  Point  of  a  Leafe  for  a  Year  ex-  cm  j 
cept  Day,  adjudged  a  Forfeiture.  $°8. 

J.  makes  a  Leafe  of  his  Copyhold  to  cro.  j 
one  for  a  Year,  and  then  covenants  the  301. 
Leffee  fhall  enjoy  it  de  anno  in  annum. 
No  Forfeiture,    only  a  Covenant  and  not 
a  Leafe.     Quar.  and  fee  the  Book ;   for 
the  Words  Covenant  and  Grant  make  a 
Leafe,  (jc.  But  in  another  Cafe  it  was  held  207#* 
that  thefe  Words  by  Conftru&ion  might  Cn>.  jac. 
make  a  Leafe,  where  the  Lands  might  be  92# 
let ;   but  otherwife  where  the  Lands  could 
not  be  letj  which  Diftin&ion  feems  very 
reafonable  5  for  the  Words  themfelves  do 
not  import  a  Leafe ;   and  it  would  be  a 
very  injurious  Conftru&ion  to  make  them 
a  Leafe,  and  fo  a  Forfeiture,  when  they  2  Keb. 
only  import  of  themfelves  a  Covenant.       ^> 

A  Leafe  for  Years  by  Parol,  to  com-  cm  El. 
mence  in  futuro*  is  a  Forfeiture,  becaufe  499- 351. 

"D       1  1 

of  the  unlawful  Contraft  made  to  the  Lord's  Abr.508 
Difherifon.  Moor 

The   Lord  gives  Licence  to  his  Copy-  39*. 
holder  to  make  a  Leafe  for  twenty-one  Moor 
Years,    to  begin  next  Michaelmas;  the  *84» 
Copyholder  makes  a  Leafe  accordingly ; 

but 
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but  before  Michaelmas  makes  another 
Leafe  by  Indenture  to  another  for  twenty- 
one  Years  to  begin  at  Michaelmas  next ; 
it  was  held  by  Anderfon  that  this  was  a  For- 
feiture j  fed  Q$i<ere ;  for  the  Leafe  was  void 
in  Point  of  Intereft,  and  only  worked  by 
Way  of  Eftoppel  betwixt  the  Parties  -y  and 
if  no  Intereft  paffed,  how  could  it  be  a 
Forfeiture  :  Yet  had  the  firft  Leafe  been 
furrendered,  the  fecond  Leafe  would  have 
taken  Efteft,  and  then  the  Land  had  been 
charged  with  a  Leafe  without  Licence  ; 
but  till  that  happened,  the  Land  was 
charged  with  nothing  in  Point  of  Inte- 
reft, And  this  not  like  the  Cafe  of  a  Fu- 
ture Leafe ;  for  there  the  Land  is  bound 
prefently  ;  and  though  this  may  happen  to 
be  a  Charge,  yet  the  Suppofition  is  foreign, 
and  ought  not  to  be  intended  to  work  a 
Forfeiture.  If  a  Man  make  a  Deed  of 
Feoffment  of  his  Copyhold,  or  a  Demife 
for  Life  without  Livery,  no  Forfeiture, 
becaufe  without  Livery  nothing  paflfes ; 
but  by  a  Leafe  for  Years  an  Intereft  paffes 
by  the  Delivery  of  the  Deed,  and  there- 
i  mft.  59-  fore  that  is  a  Forfeiture. 

Co.  Cop.       My  Lord  Coke  fays,  if  Tenant  for  Life 
I*3\        of  a  Copyhold  fuffer  a  Recovery  by  Plaint 
0  '*"'  in  the  Lords  Court,  as  a  Copyholder  of 
Inheritance,  this  is  a  Forfeiture,  but  Lex 
Cuft.  pag.  206.  fays  it  was  other  wife  ad- 
judged in  the  Cafe  of  "Bird  and  Keck.  Ideo 
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Qiure.  If  a  Copyholder  ereft  a  new  Houfe 
upon  the  Land  without  Licence,  it  is  no 
Forfeiture,  becaufe  it  is  for  the  Melioration 
of  the  State  of  the  Land  ;  but  then  it  feems 
this  Houfe  muft  be  fubjeft  to  all  the  Cu- 
ftoms  of  Copyhold  Land ;  therefore  if  he  i  Roll, 
pull  it  down  again,  it  is  a  Forfeiture.  Abr-  5°7« 

Wafte,    either  voluntary  or  permiffive,  t  Buift# 
is  a  Forfeiture  of  Copyhold  Lands,   un-  50. 
lefs  there  be  a  Cuftom  to  cut  Trees,  (frc.  8  Inft' 6^ 
It  feems  if  a  Stranger  doth  Wafte  in  the  1  Roll. 
Copyhold  Lands,  it  is  no  Forfeiture,  be-  ^br.  5°8. 
caule  not  the  Copyholder's  ad:.    My  Lord  co°'t  49' 
Coke^  in  numbring  permilfive  Wafte,  doth  Co.  Cop. 
not  reckon  the  Wafte  done  by  a  Stranger.  l6>' 
And  further  it  is  refolved  in  Clifton  s  Cafe, 
that  if  the   Husband    commit   Wafte   in 
Lands  of  his  Wife's,  it  is  a  Forfeiture ,-  but  4  Co.  27, 
if  a  Stranger  commit  Wafte,  it  is  no  For-  «• 
feiture  ;    and  it  feems    every    Forfeiture 
ought  to  be  the  wilful  Ad  of  the  Copy- 
holder, fo  as  it  may  amount  to  a  Determi- 
nation  of   his    Will.      Turning    plowed Lit*  ReP* 
Land  to  Hop  Ground  or  a  Pjfcary  is  a  2  7* % 
Forfeiture.     It  is  faid  to  be  refolved  in 
my  Lord  Montagues  Cafe,  that  a  Copy-  cro.Ei.5* 
holder  by  Common  Law,   cannot  take  1$ Co. 6$ 
Houfe-bote,  (jc.  but  muft  have  a  fpecial  c^'ei 
Cuftom  to  warrant  it.     There  is  the  Cafe  493! 
of  Eaji  and  Harding ,  as   reported  by  l  Roll\. 
Grohe,  that  a  Copyholder  cut  down  Tim-  Abr*  s°Sa 
ber  Trees,  and  let  them  lie  five  Years,  and 

after 


222       m  CuUomatp  ann 

afrer  the  Adtion  brought  employed  one 
of  them  3  but  the  Jury  found  he  cut  down 
the  Trees  for  the  Reparation  of  his  Houfe,- 
and  even  in  this  Cafe  two  Judges  were  of 
Opinion  that  it  was  no  Forfeiture,  being 
cut  down  to  repair  >•  and  yet  in  the  put- 
ting this  Cafe,  there  is  no  Cuftom  faid  to 
be  found  for  the  cutting  down  Timber  for 
Reparation.  But  Moory  in  arguing  fays, 
that  it  was  found  fo.  Here  the  Trees 
were  not  employed  in  five  Years,  and  then 
but  one  employed,  and  that  too  after  the 

Mo.  392.  Action  brought.  Moor,  in  reporting  this 
Cafe  in  the  former  Part  fays,  the  Copy- 
holder cut  down  two  Trees,  no  Cuftom 
being  found  one  way  or  other,  for  the  Cut- 
ting to  be  a  Forfeiture  or  Difpunifhable. 
And  then  a  little  further  he  faith,  that  the 
Jury  found  the  Cuftom  for  cutting  Trees 
for  Reparation  j  and  then  afterwards  he 
fays  that  it  was  refolved,  Doing  of  Repara- 
tions as  it  is  found,  though  it  be  five  Years 
after  the  Cutting,  and  after  Entry  for  the 
Forfeiture,  and  Aftion  brought,  is  a  Dif- 
penfation  for  the  Forfeiture.  The  Opinion 
of  Topham  was,  that  a  Copyholder  may 
cut  Timber  for  Reparation,  without  Cu- 
ftom.    It  was   adjudged  between   *Daw- 

1  Roll,     bridge  and  Cocksy  that  a  Copyholder  may 

r°8  El     ^°P  °^  ^e  unc^er  B°u§hs  without  a  fpe- 

*6l.     '    cial  Cuftom,  but  not  the  top  Boughs,  be- 

caufe  that  would  caufe  a  Putrefa&ion  in 

the 
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the  Timber.     It  feems  reafonable  that  a 
Copyholder  ftiould  have  Timber  to  repair, 
Qc.  fed  Qture.     In  Swains  Cafe  a  Cu- 
ftom  was  found  to  take  Houfe-bote,  Fire- 
bote,  (yc*     Cuftom  that  every  Copyhold 
Tenant  may  cut  down  Trees  at  their  Will 
and  Pleafure  is  unreafonable  and  void ;  for 
then  a  Tenant  at  Will  might  do  it.     So  it 
is  for  a  Copyholder  for  Life  to  do  it ;  and 
one  of  the  Reafons  given  is,  that  the  fuc- 
ceeding  Copyholder  would  not  have  where- 
withal   to   maintain   the  Houfe  and  the 
Plough,  which  plainly  intimates  that  a  Co- 
pyholder may  cut  Timber  to  make  Re- 
parations ;   and  the  rather  becaufe  permif- 
five  Wafte  is  a  Forfeiture  in  him.     If  there 
is  a  Copyholder  for  Life,  who  by  Cuftom 
may  name  his  Succeflbr  for  Life,  and  fo 
for  that  Copyholder  to  name  his  Succeifor, 
fuch  a  Tenant  for  Life   cannot  by  Cu- 
ftom cut  Timber.     But  if  he  had  been  a 
Copyholder  of  Inheritance,  fuch  Cuftom 
is  good.     And  my  Lord  Coke  fays,  that 
if  a  Copyholder  do  Wafte,  it  is  a  Forfei- 
ture,  unlefs    there  be  a   Cuftom  to  the 
contrary.    If  there  be  a  Cuftom  for  a  Co- 
pyholder to  take  Timber  for  Reparations, 
Fuel,  dr.  fuch  a  Cuftom  is  good,  though 
the  Copyholder  have  but  a  particular  E- 
ftate,  though  he  cannot  do  what  he  will 
with  the  Timber. 


8  Co.  {>4» 
Winch.  1. 
Cro.  Jac. 

30. 

Cro.  Car. 
220. 
1  Bulft. 
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1  Roll. 
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If  the  Copyholder  take  the  Shrouds  of 
Trees  by  Cuftom,  if  the  Lord  takes  the 
Body,  an  A&ion  of  the  Cafe  lies  againft 
him,  which  feems  to  prove,  that  the  Lord 
Roll.  may  not  cut  down  the  Trees  upon  the  Co* 
2^!Pconrf  Pyhold  Lands,  which  is  very  reafonable ; 
for  the  Copyholder  hath  a  particular  Inte- 
reft  in  them ;  and  then  if  a  Copyholder 
of  Inheritance  cannot  cut  them  down  by 
Cuftom,  the  Timber  may  ftand  and  rot, 
and  no  Body  the  better  for  it. 

Where  a  Copyholder  may  take  Trees 
for  Reparation,  the  Cops  and  Tops  be- 
long to  him,  and  though  he  cannot  re- 
5  Bulfh    pair  with  them,  he  may  fell  them  to  help 
*81*    <    to  defray  the  Charges.     Copyholder  for 
tyC255'Life  cuts  down  Trees,   the   Lord  may 
take  them.     So  it  feems,  if  he  be  a  Copy- 
holder of  Inheritance,  if  there  be  no  Cu- 
ftom.    Under-LefTee  cuts  down  Trees,  it 
is  no  Forfeiture  of  the  Copyholder's  E- 
ftate. 
Mod.  94.       If  'the  Lord  grants  his  Trees  growing 
upon  the  Land,  or  which  after  will  grow, 
he  may  cut  the  Trees,  now  growing,  by 
Force  of  the  Grant ;  but  as  to  thofe  that 
are  not  grown,  the  Grant  is  void. 
15  Co.  3.       Two  Years  Value,  for  a  Fine  for  an  Ad- 
mittance upon  a  Surrender,  was  adjudged 
to  be  unreafonable  ;  but  where  Copyholds 
are  only  for  Life,  and  fall  into  the  Lord  s 
Hands,  there  the  Intereft  paffes  from  the 

Lord, 
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Lord,  and  fo  Arhitrio  Domini  res  itftima- 
ri  debet  >  but  in  Cafe  of  Surrenders^  the 
Lord  is  only  an  Inftrument. 

The  Lord  of  the  Manor  may  cut  down  ^Co.63. 
the  Timber-Trees  growing  upon  the  Copy-  i  Leo. 
hold  Lands,  provided  he  leave  fufficient  2?z' 
for  Houfe-bote,  (jc.     This  muft  be  under- 
flood  where  there  is  no  Cuftom  for  the 
Copyholder  to  cut  Timber-Trees.    There- 
fore the  Cafe  before  muft  be  underftood, 
when  the  Lord  cuts  down  the  Trees,  there 
not  being  fufficient  left  for  Fuel ;  for  tho' 
a  Cuftom  be  alledged  for  taking  Shrouds 
for  Fuel,  it  is  no  more  than  the  Common 
Law  allows ;   and  therefore  if  the  Lord 
cut  down  the  Trees  without  leaving  fuffi- 
cient for  Fuel  for  the  Copyholder  to  take 
Shrouds  of,  an  Action  upon  the  Cafe  lies 
againft  the  Lord.     And  my  Lord  Coke, 
prefently  after  he  had  laid  it  down  as  a 
Refolution,  that  the  Lord  may  take  the 
Timber-Trees,   leaving    fufficient  for  the 
Copyholder  for  Houfe-bote,   &c*   puts   a  13  Co.  {9. 
Cafe  of  an  A&ion  upon  the  Cafe  brought 
by  a  Copyholder  againft  his  Lord,  for 
cutting  down  Pollingers,   where,  by  the 
Cuftom  of  the  Manor,  every  Copyholder 
had  the  Loppings  of  thofe  Trees  for  Fuel. 
And  this  Cafe  is  cited  to  prove  that  an  Ac-  Cro.Eh 
tion  of  Trefpafs  lies  againft  the  Lord  for  £29- 
cutting  Trees,  not  leaving  fufficient,  fo  that  3«c,     * 
the  Cafe  muft  be  underftood?  where  there 

Q,  was 
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was   not  fufficient   befides  -y    or   elfe   my 
Lord    Coke  cites  a  Cafe  where  it  is  re- 
folded that  the  Lord  can  cut  down  none3 
to  prove  that  an  A&ion  of  Trefpafs  lies 
for   cuttings    and    not    leaving  fufficient,- 
Which  follows   another  Refolution  in  the 
fame  Cafe,  that  the  Lord  may  cut  down 
Timber-Trees,  leaving  fufficient  |  and  the 
Cuftom  to  cut  makes  no  Alteration  ;   fot  it 
is  refolved  in  the  fame  Cafe,   that  every 
Copyholder  de  com*  jure  may  take  Trees 
for  Houfe-bote ;  fo  that  the  laying  the  Cu- 
ftom fe:ems  to  be  only  by  Way  of  Caution. 
It  feems  if  a  Copyholder  commit  Felo- 
ny or  Treafon,    he  forfeits  to  the  Lord5 
without  any  particular  Cuftom-  elfe  a  Fe- 
lon would  have  no  Punifhment  in  his  Po- 
fterity,  if  he  had  Copyholds  of  never  fo 
Co.  Cop.  great  Value.     Coke,  in  one  Place  fays,  if 
iicoft  a  Copyholder  commits  Felony  or  Treafon, 
he    forfeits   his   Copyhold  prefently  $    in 
another  Place  he  fays  he  forfeits  upon  Pre- 
ferment ;  and  in  a  third  Place  he  fays  the 
Lands  efcheat  to  the  Lord.     In  none  of 
thefe  Cafes  he  mentions  any  Cuftom,  but 
freaks  generally.     It  is  a  Forfeiture  pre- 
fently before  Indictment  or  Attainder,  as  it 
feems,  becaufe  the  Cuftom  will  not,  in  Fa- 
vour of  a  Felon,  fupport  an  Eftate  at  Will, 
but  let  the  Lord  determine  it,  as  in  Cafe 
of  any  other  Eftate  at  Will.     The  Law 
will  not  give  his  Eftate  to  the  King,  be- 
caufe 
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caufe  then  the  Lord  would  lofe  his  Servi- 
ces ,•    yet  in   Tackintoris  Cafe,  a  Cuftom 
is  alledged  for  the  Lord  to  have  the  For- 
feiture of  his  Tenant  s  Copyhold  Land  for 
Felony  ;  and  there  the  Cuftom  was  for  the  i  Leo.  i. 
Wife  to  have  her  Free  Bench,  and  be  ad- 
mitted, during  which  Time  he  that  had  the 
Inheritance  was   attainted  and  died,  and 
then  the  Wife  died;  it  was  adjudged  the 
Inheritance  was  forfeited  to  the  Lord,  not- 
withftanding   he  was  not  Tenant  :    The 
Cuftom  was  if  any  Copyholder  be  con- 
victed of  Felony.   However,  it  feems  Con-  Co.  Cop. 
vi&ion  is  not  neceffary  ;  but  if  the  Thing  i<>4« 
will  bear  it,  it  is  good  to  lay  a  Cuftom. 

My  Lord  Coke  fays,  that  if  a  Copy-  vt  fupra. 
holder  be  Outlawed  or  Excommunicated, 
upon   Prefentment,   the  Lord  iliall  have 
the   Profits  of  the  Lands.     It  is  faid  in 
Lex  Cuft.  210.    that  if  a  Copyholder  be 
Outlawed  in   a  perfonal  Action,  it  is  no 
Forfeiture  of  his  Copyhold,  but  the  King 
iliall  have  the  Profits;  Qiure  of  this ;  for 
then  how  can  the  Lord  have  his  Services 
paid  him.     Qiure   If  a  Copyholder  for- 
feits any  thing  in  Utlawry,    unlefs  for  a 
capital  Crime.     If  a  Man  be  convict  of 2Keb- 
Manilaughter,  and  reads,  he  iliall  not  for-  451,  45*' 
feit.     Inclofure  of  Copyhold  Lands  is  no 
Forfeiture.     If  the  Lord  hath  ufed  to  have 
a  Field-Courfe  over  the  Lands  of  the  Co-  Hut  102, 
pyholder,  if  he  inclofe  them,  and  there  Lit.  Rep, 

Q  2  hath  24** 
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hath  been  a  Cuftom  to  fine  for  fuch  In- 
clofure,  it  is  no  Forfeiture ;  but  if  there 
hath  been  no  Cuftom  to  fine,  it  feems  it 
is  a  Forfeiture,  becaufe  the  Lord  hath  no 
other  Remedy.  Refcous  and  Replevin 
are  Forfeitures  of  Copyhold  Land,  be- 
caufe they  amount  to  wilful  Refufals.  De- 
facing of  Land-marks  is  a  Forfeiture. 

Cru  Car.  Feme  Copyholder  of  Inheritance  takes 
Husband,  who  makes  a  Leale  for  Years, 
by  Deed  indented,  and  dies;  the  Feme, 
may  enter  ,•  or  if  fhe  be  dead,  her  Heir 
may  enter  y-  becaufe  the  Forfeiture  for 
which  the  Lord  might  enter,  continues  no 
longer  than  the  Husband's  Life,  and  then 
ftie  may  avoid  the  Leafe;  but  if  fhe  does 
any  thing  that  makes  the  Leafe  to  have 
Continuance,  it  feems  then  the  Forfeiture 
remains  $  but  if  the  Husband  doth  Waftc, 
as  in  cutting  Trees,  there  the  Lord's  In- 
heritance being  prejudiced,  the  Forfeiture 

4  Ca  27.  always  remains.     So  if  the  Husband  de- 

Cro  El.    n'es  to  Pay  t'ie  ^ent5  or  t0  ^°  Suit  y  for  the 
149.     *    Lord   muft    have  his  Services,    and  the 
aS°U'     Feme  hath  no  Way  to  avoid  thofe  Non- 
r'  5°9'  feafances.     It  was  faid  by  one  Judge,  that 
if  the  Lands  come  to  the  Feme  after  Mar- 
riage, it  is  no  Forfeiture,  becaufe  it  can- 
not be  faid  to  be  her  Fault  to  take  fuch  a 
Husband  as  would  not  do  the  Services. 
But  it  feems  this  Difttn&ion,  for  the  Reafon 
aforefaid,  is  of  no  life,  and  it  is  not  men- 
tioned 
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tioned  in  any  Book.     Mod:  of  the  Judges  Cro#EL 
of  England  were  of  Opinion,  that  a  Leii'ee  499.' 
for  Years  might  take  Advantage  prefentiy  M°<  393- 
of  a  Forfeiture,  though  his  Leafe  were  to  Abr.^o?. 
commence  in  Poffeffion  at  a  Day  to  come. 
It  is  agreed  on  all  Hands  that  Leffee  for 
Years  of  a  Manor  may  take  Advantage  of 
the  Forfeiture. 

A  Copyholder  makes  a  Leafe  for  Years,  Owen  63, 
the  Lord  grants  the  Freehold  in  Fee  or 
for  Years,  no  Body  can  take  Advantage 
of  the  Forfeiture  ;  for  the  Wrong  was  to 
the  Lord  pro  tempore,  and  he  hath  dif- 
penced  with  it  by  making  a  Grant. 

Copyholder  for  Life,  the  Lord  makes  a  Roll. 
Leafe  to  commence  after  the  End,  Forfei-  Abr'  858* 
ture,  or  Determination  of  the  Eftate  for 
Life  $  the  Copyholder  commits  a  Forfeiture; 
the  Lord  will  not  enter ;  the  Leffee  may. 
Copyholder  for  Life,  Remainder  to  ano- 
ther in  Fee,  the  firft  Copyholder  commits 
a  Forfeit,  he  in  the  Remainder  fhall  not 
enter,    but  the  Lord  fhall  hold  it  during  9  C0.107. 
the  Life  of  the  firft  Copyholder ;  for  Co-  **Leo.  73. 
pyhold  Eftates  are  not  like  thofe  at  Com- 
mon Law ;   for  in   Copyhold  Cafes  the 
Remainder  is  to  commence  after  the  Death 
of  Tenant  for  Life,    and  not  after    his 
Eftate  or  Intereft  is  gone.     But  in  fuch 
Cafe  the  Forfeiture  of  Tenant  for  Life 
would  not  prejudice  the  Eftate  of  him  in 
Remainder^   unlefs  there  be  an   exprefs 

Q,  3  Cuftom 
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Cufrom  for  it.     So  if  there  be  a  Cuftom, 
Cro.  El.    that  if  upon  a  Surrender  made,  the  Cefiy 
§?9-         que  fife  doth  not  come  to  be  admitted  be- 
fore three  Proclamations  pafs,  that  he  fliall 
forfeit  his  Eftate.      If  in  that  Manner  a 
Surrender  be  made  to  the  Ufe  of  A  for 
Life.,   the  Remainder  to  S.  in  Fee^  and 
A.   fiuiers   three   Proclamations  to  pafs , 
and  B.  makes  no  Claim ;  yet  fhall  not  S, 
forfeit  his  Remainder,    for  the   Cuftom 
fhall    be  taken  ftri&ly ;    but  the  Reafon 
of    the  Refolution   of   the  Cafe  implies, 
that  had  the  Cuftom  been   laid  to  reach 
Remainders  too,    it  had  been  good,    and 
the  Remainder  had  been  forfeited  in  that 
Cafe. 
Cro.  ei.        Then  there's  the  Cafe  of  Raftal  and 
59  Turner  ^  where  Tenant  for  Life  of  a  Copy- 

hold, theReverfion  to  another  in  Fee,  con- 
trives to  fell  the  Copyhold  to  another  in 
Fee,  which  is  to  be  done  in  this  Manner, 
The  Tenant  for  Life  is  to  commit  a  For- 
feiture, and  the  Lord  is  to  feize,  and  grant 
it  in  Fee  by  Copy  to  the  Vendee ,-  all 
which  is  accordingly  done  ,•  'twas  adjudged 
that  the  Intereft  of  the  Reverfioner  was  no 
ways  prejudiced  by  the  Forfeiture.  Thefe 
Authorities  are  grounded  upon  the  higheft 
Reafons ;  for  elfe  he  that  hath  but  a  par- 
ticular Intereft  in  Copyholds,  will  have  as 
good  an  Intereft  as  thofe  that  have  a  Fee; 
for  by  fecret  Covin  he  may  commit  a  For- 

feiture3 
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feiture,  and  fo  give  away  the  Fee.  But 
notwithstanding  thefe  Authorities  ground- 
ed upon  fix  good  Reafons,  there's  a  Cafe 
in  Moor,  where  a  Copyhold  to  Two  for  Mo-  49- 
Tjives  to  have  fnccejfive,  and  the  firft  com- 
mitted a  Forfeiture,  and  'twas  adjudged 
that  thereby  the  Remainder  was  forfeited. 

'Tis  held  by  my  Lord  Coke,  that  a  Pre-  Co. 'Cop, 
fentment  is  neceffary  to  make  a  Forfeiture  cro'  El. 
in  thofe  Cafes,  where  the  Lord  cannot  be  499- 
prefumed  to  have  Notice  of  himfelf,   as  if  Latchv 
the  Tenant  commit  Felony.     But  'tis  faid  3  Kcb. 
per  Cur.  alibi,  that  Prefentment  is  not  of  6*u 
Neceffity^   but  only  for  the  Lord's  better 
Inftru&ion,   and  he  may  take  Notice  him- 
felf  if  he  will.     And  indeed  the  Reafon 
given  by  Coke  is  of  no  Cogency,   that  be- 
caufe  the  Lord  cannot  by  Intendment  have 
Notice  of  them  himfelf,    that  therefore  he 
fhall  take  no  Advantage  of  them  without 
Prefentment  >  for  if  he  can  take  Notice  of 
them,   why  fhould  he  not,    iince  Prefent- 
ment is   not  that  which  gives  Title,    but 
only  lets  him  know  what  he  hath  a  Title7 
to:  But  however  'tis  fafeto  get  fuch  things 
prefented,-  and  if  there  be  a  Cuftom  for  it, 
it  muft  be  purfued.     Where  the  Tenure  4  Co.  27. 
is  feveral,  there  the  Forfeiture  of  one  Part  Cra  E1, 

•  2  S  2 

is  not  a  Forfeiture  of  all.     'Tis  faid  by  my  4c0. 27. 
Lord  Coke,  that  if  the  Tenure  be  one,  that  *- 
a  Feoffment  of  Part  is  a  Forfeiture  of  the  \^  ' 
whole :    But  'tis  faid  in  Lex  Cuftom.  that 

Q  4  onlv 
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dnly  fo  much  is  forfeited  $  but  if  Wade  be 
committed  in  Part,  that  the  whole  by  the 
fame  Tenure  is  forfeit;  for  that  goes  to  the 
Deftru&ion  of  the  Houfes,    and  fo  of  the 
whole  Copyhold  Eftates.     But  if  there  be 
no  Building,    Qtixre  -,   for  it  feems  unrea- 
lizable then,  that  Wade  in  Part  fhould  be 
a  Forfeiture  of  the  whole ;  and  fo  it  feems 
in  Cafe  of  Feoffment  of  Part. 
iHoL  Ab.      Copyholder  by  Licence  lets  for  Years, 
5°9°        the  LeiTee  makes  a  Feoffment,  he  only  for- 
feits his  Leafe.     'Tis  faid  to  be  refolved  in 
Chancery,  that  if  the  Father  commits  a 
Tothil.     Forfeiture,  and  dies,  and  the  Lord  admits 
his  Heir,  that  this  is  no  Difpenfation  with 
-    the  Forfeiture,    becaufe  the  Anceftor  died 
feized  of  no  Eftate,  and  fo  none  could  de- 
fcend  to  the  Heir.     This  Cafe  feems  to  be 
unreafonable,  for  it  feems  that  the  Ance- 
flor died  feized  of  an  Eftate ;   for  nothing 
removes  the  legal  Eftate  and  Intereft  out 
of  him  but  the  Lord's  Seifure. 
s;Keb.  There's  a  Diftin&ion  taken  in  Kebk, 

541,  that  where  after  the  Death  of  the  Tenant, 
the  Lord  accepts  a  Heriot-Service,  that  is  a 
Difpenfation  with  the  Forfeiture,  but  not 
where  he  accepts  Heriot-Cuftom  :  This 
proves  that  after  the  Forfeiture  the  Eftate 
is  in  the  Tenant,  elfe  the  Lord  could  not 

ct'i^r  have  Heriot'    The  Rcafon  for  the  Diffe" 
andiKeb.  rence  feems  to  be,    becaufe  in   accepting 

2  5»         of  Heriot-Service,  he  admits  the  Heir  Te-~ 
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nant;  but  in  accepting  Heriot-Cuftom,  he 
only  admits  the  Tenant  died  feifed.  Sed 
qture;  for  it  feems  to  me  10  be  a  Difpenfa- 
tion  ,•  for  he  admits  him  to  be  Tenant  after 
the  Forfeiture  committed  ;  and  therefore  if 
the  Lord  accept  of  any  Services  after  he 
knows  of  the  Forfeiture,  'tis  a  Difpenfa- 
tion  •  for  why  fhould  not  the  Acceptance 
and  Acknowledgment  of  the  Tenant  to  be 
Tenant  after  a  Forfeiture,  as  well  difpenfe 
with  a  Forfeiture,  as  Acknowledgment  of 
the  Heir  to  be  a  Tenant ;  but  'twas  refol- 
ved  in  that  Cafe,  that  if  the  Lord  hath 
once  entered  for  the  Forfeiture,  no  Accep- 
tance afterward  {hall  conclude  him. 

If  the  Tenant  appear  not  at  Court  after  *  Leo. 
perfonal  Warning,    and  the  Lord  amerce  104* 
him  ;   this  is  a  Difpcnfation  with  the  For- 
feiture.    If  a  Copyholder  come  to  his  E- 
ftate  tortioufly  (it  feems  it  muft  be  by  Ad- 
mittance, elfe  the  Releafe  will  not  operate 
at  all)  and  commits  a  Forfeiture,  and  then 
he  that  hath  Right  releafes  to  him,   this 
fhall  hinder  the  Lord's  Entry ,    becaufe  ,  Brow# 
now  he  hath,   as  it  were,    another  Eftate  149. 
of  which  he  hath  committed  no  Forfeiture. 
Sed  qiure. 

If  the  Tenant  repairs  before  the  Lord  Mo-  $93. 
enters  for  Forfeiture,   this  purges  the  For-  ^h# 
feiture.     Cutting  Trees  to  repair,  and  em- 
ploying them  five  Years  after,  purged  the 
Forfeiture. 

1  The 
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a  Sid.  8.  '  The  fucceeding  Lord  fhall  not  take  Ad- 
vantage of  Wafte  done  in  the  Time  of  the 
preceding  Lord :  But  yet  'twas  adjudged 
that  if  there  be  Lord,  and  two  Coparceners 
Copyholders,  and  one  makes  a  Feoffment 
Pal. 446.  in  Fee  of  her  Part,  and  then  the  Lord 
t-at.227.  makes  a  Leafe  of  the  Manor,  that  tho'  the 
Leflee  can  take  no  Advantage  of  the  For- 
feiture, that  yet  the  Heir  of  the  Leflbr 
may.  The  Reafon  of  the  Diverfity  feems 
to  be,  becaufe  Wafte  is  a  Prejudice  to  the 
Lord  only,  for  the  Time  being,  at  leaft ; 
and  is  not  fo  great  a  Prejudice  as  Feoff- 
ments, (and  fo  it  feems  of  other  Forfeitures^ 
as  Denial  of  Rent,  Suit  of  Court,  dye.  and 
a  fortiori  for  thefe  Forfeitures ,  for  the 
Denial  doth  no  way  prejudice  the  fucceed- 
ing Lord  )  but  Feoffment  devefts  the  Lord 
of  his  Freehold  and  Inheritance ;  which 
being  {landing  Prejudices  to  the  Lord,  he 
ought  to  have  Remedies  as  lafting  as  the 
J-krm  that  is  done  him.  Q^^re^  If  the 
LeiTor  outlives  the  Leafe,  whether  he  may 
take  Advantage  of  the  Forfeiture. 
5C0.114.  Upon  Entry  for  the  Forfeitures  the 
Lord  fhall  have  the  Emblements  ;  fo  if  it 
were  leafed,  Copyholder  for  Life,  Remain- 
der to  another  for  Life,  the  Tenant  for 
Life  accepts  of  a  Bargain  and  Sale  of  the 
Freehold  and  Inheritance  of  his  Lands,  to 
9  Co.  him  and  his  Heirs,  and  then  of  a  Fine :  This 
10*'        does  not  difplace  the  Remainder,    but  he 

has 


has  Power  to  take  at  any  Time  after  the  I 

Death  of  Tenant  for  Life.     If  the  Lord  9Co§IO-  I 

grant  a  Rent-Charge  out  of  the  Inheri-  a.  I 

tance  of  Copyhold  Land,  and  then  grants  1 

the  Freehold  and  Inheritance  to  the  Copy->  I 

holder  for  Life,  he  fhall  hold  the  Land  i 

difcharged  during  his  Life  ;.  fo  if  there  be  1 
a  Remainder  over,  it  fliall  not  commence 

during  the  Eftate  for  Life.     A  Lord  may  4  c<>«  *&  1 

make  a  Grant  or  Admittance  of  a  Copy-  *  7£eo  1 

hold  out  of  the  Manor,   at  what  Place  he  %!&*<&&  I 

pleafes;  but  the  Steward  cannot,  at  a  Court  fl 

held  off  the  Manor,   make  any  Grants  or  ■ 

Admittances ;  and  in  Cokes  \Jl.  Lift.  58.  a.  H 

he  fays,  that  a  Court-Baron  cannot  be  held  M 

off  the  Manor,  unlefs  the  Lord  hath  two  '  ■ 

or  three  Manors,    and  hath  ufually  kept  I 

Court  at  one  for  all  ,•  which  plainly  fhews,  || 

that  a  Lord  cannot  make  Admittances  or  M 

Grants  at  a  Court  held  off  the  Manor,  no  ■ 

more  than  the  Steward.     For  Coke  fays,  ■ 

that  if  the  Court- Baron  be  held  off  the  Hi 

Manor,  'tis  void  ,*  and  he  there  fpeaks  of  a  II 

Court-Baron,  as  including  the  Copyhold-  II 
er's  Court,   where  the  Steward  is  Judge  : 
But  as  hath  been  faid  before,  a  Lord  may 
make  Admittances  or  Grants  out  of  the  lInft-*Ij 
Manor,   at  what  Place  he  pleafes,  which  c 
are  Cokes  Words,  and  muft  be  underftood 
not  at  a  Court,  but  at  feme  other  Time> 
or  elfe  he  contradifts  himfelf.     'Tis  held, 
that  if  the  Inheritance  of  Copyholds  be 

granted 


- 


236       01  Cttftomatp  atitj 

granted  to  one,  he  may  hold  Courts  where 
he  will  $  for  'tis  no  longer  a  Court-Baron ; 
and  that  the  Lord  or  his  Steward  may 
grant  Copies  out  of  Court,  as  well  as  in 
Court :    And  as  the  Cafe  is  reported  by 

Cro.  El.    Croke,  the  Grant  was  at  a  Court  held  at 

10>*  another  Manor.  But  as  Coke  reports  it, 
tho'  the  Grant  be  at  anothef  Place,  yet  'tis 
not  faid  to  be  done  at  a  Court ;  fo  Quaere 
whether  a  Steward  may  make  Grants  by 

Co.  Cop.    Copy  out  of  Court ;  but  if  a  Steward  can, 

12  "        an  Under- Steward  cannot. 

2  Cro.  it  feems  a  Steward  (if  fpecially  impow- 

cro.El.  erc0  may  ta^e  a  Surrender  out  of  Court. 
445-cont.  A  Copyholder  may  furrender  to  the  Lord 
1  l™  ^  ^  Attorney  in  Court,  becaufe  he  may  do 
Co.  Cop.  that  communi  jure,  and  fo  the  Common 
9*-  Law  gives  him  Power  to  do  it  by  Attor- 

i  Leo.75  ney*  as  an  Incident  to  his  Eftate:  So  aSur- 
56.  cont.  render  to  the  Lord  out  of  Court  is  de  com- 
1  inft.  59.  <Munijure,  and  therefore  may  be  by  Attor- 
ney. But  if  the  Surrender  be  by  the  Hands 
of  two  cuftomary  Tenants,  there  it  cannot 
be  done  by  Attorney  without  a  fpeciai  Cu- 
ftom.  Admittance  by  the  Lord  in  Court,  and 
out  of  Court,  feems  to  be  de  communi  jure, 
and  therefore  it  feems  may  be  done  by  At- 
torney. 'Tis  faid  to  be  refolved,  that  a 
Copyholder  cannot  furrender  by  Attorney 
without  Deed,  Pratt.  Reg.  1 3  6.  but  that 
he  may  be  admitted  by  Attorney  without 

Deed.  Outre  of  this. 

If 
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If  the  Copyholder  be  inPrifon,  and  that  *  Leo.  36. 
he  cannot  come,  the  Lord  may  appoint  a 
fpecial  Attorney  to  go  to  him  and  take  his 
Surrender.  • 

Any  Words  fpoke  by  a  Copyholder  in  3BUM.80. 
Court,    fhewing  his  Intention  to  furren-  Hut- 8l- 
der  into  the  Lord's  Hands,  amounts  to  a 
good  Surrender ;   as  if  he  come  in  Court 
and  fay,  that  he  is  weary  of  his  Copyhold, 
and  defires  his  Lord  to  take  it,    this  is  a 
Surrender  j    but  to  fay  he  renounces  his 
Copyhold,  this  is  no  Surrender,  becaufe  he 
limits  it  to  no  body.     So  if  he  fay  he  is  1R0I.  Ab. 
content  to  furrender,  'tis  no  Surrender ;  for  502»  *• 
that  only  expreffes  his  Inclination  to  do  it, 
not  that  he  actually  doth  it.^^rc?,Whether 
Words  fpoke  out  of  Court  will  amount  to 
a  Surrender. 

Sir  B.  P.  Lord  of  a  Manor,  whereof  1  Leo. 
C  was  a  Copyholder  in  Fee,  and  the  Lord  191, 
pretended  that  his  Copyholder  had  forfeit- 
ed, and  thereupon  entered  into  Communi- 
cation with  him  about  it ;  and  'twas  agreed 
between  them,  that  C.  ihould  pay  5/.  to 
the  Lord,  and  fhould  enjoy  the  faid  Cufto- 
mary  Land  (except  a  Wood)  for  his  Life^ 
and  that  C.  fhould  have  Ele&ion,  whether 
he  would  have  thofe  Lands  affured  to  him 
by  Copy,  or  by  Bill ;  and  he  chofe  by 
Bill,  which  was  accordingly  done;  ad- 
judged this  was  a  good  Surrender  for  Life 
only,   and  that  the  Lord  had  the  Wood 

dif- 
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difcharged  of  the  Cuftomary  Interefh  Now 
the  Communication  in  this  Cafe  feems  to 
have  been  that  which  caufed  the  Surrender, 
for  nothing  elfe  could >  and  for  ought  ap- 
pears,this  Communication  was  out  of  Court. 
The  Acceptance  by  Bill  could  not  be  the 
Surrender  in  this  Cafe,  for  the  Bill  was  ne- 
ver made  of  that  $  fo  that  it  could  only  be 
the  Communication  that  amounted  to  a 
Surrender* 
sBulft.  Copyholder  in  Fee  comes  into  Court, 
°*  and  there  accepts  a  Copy  to  himfelf  for 

Life,  Remainder  to  his  Wife  for  Life,  Re- 
mainder to  his  Son  for  Life;  this  is  tanta- 
mount to  a  Surrender  to  the  Ufe  of  himfelf, 
&c.  but  he  hath  his  old  Reverfion  in  him  j 
for  there  is  no  Ground  to  make  a  Surrender 
of  that  by  Conftru&ion ,    becaufe  he  has 
iRol.Ab.  made  no  Difpofition  of  it.  But  as  this  Cafe 
50It         is  in  Rolls,    'tis  faid  that  'twas  no  Surren- 
der ;    for  that  a  Copyhold  cannot  be  fur- 
rendered  by  a  Surrender  in  Law,  but  only 
by  actual  Surrender ;    yet  as  'tis  in  other 
1  Rol.      Places  in  Rolls,    'tis  as  in  Hulftrode,  held 
Rep.  265.  to  be  a  Surrender,  but  that  the  Reverfion 

I^°iA2b.'  was  ftil1  in  the  Copyholder. 

•  ^  covenants  with  S.  to  aflure  him  all 

his  Copyhold  Lands,  and  after  hefurrenders 

divers  Parcels  by  Name,  and  fome  by  But- 

tals  and  Boundings;  at  the  next  Court  the 

Surrender  is  prefented  and  inrolled,    but 

with  this  Addition,  by  the  Name  of  all  his 

2  Copy- 
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Copyhold  Lands ,-  there  no  more  fhall  pafs  Dyer 
than  what  was  named  in  the  Surrender.      251* 

If  a  Surrender  be  made  to  the  Lord  ex-  fitc^' 
prefling  no  Ufe,    it  fhall  be  to  the  Ufe  of  Co.  Cop. 
the  Lord,-   for  it  cannot  be  imagined  that  95« 
the  Surrender  was  made  to  no  End  or  Pur- 
pofe  5    and  a  Surrender  may  be  made  to 
the  Lord,  and  no  Ufe  need  be  exprefled. 
If  a  Surrender  be  made  to  the  Ufe  of  an* 
other,   without  exprefling  what  Eftate  he 
fhall  have ,-   a  Cuftom  that  the  Lord  may 
grant  it  in  Fee  to  him  to  whofe  Ufe  the 
Surrender  is  made,  is  a  good  Cuftom,    for  cro.  El. 
he  is  a  Chancellor  in  his  own  Court ;  and  392« 
fo  when  the  Thing  is  left  uncertain,  'tis  no 
way  unreafonable  for  the  Lord  to  deter- 
mine what  fhall  pafs.     If  a  Man  bargains 
and  fells  Copyhold  Lands,  it  feems  nothing 
partes  but  a  Ufe;  for  Copyholds  are  out  of 
the  Statute  of  Ufes,    and  therefore  fuch  a 
Bargainor  may  afterwards  furrender  it  to 
the  Ufe  of  the  Bargainee  ,•   and  no  Eftate 
pacing,  it  feems  to  me  to  be  no  Forfeiture. 

Copyholder  in   Fee  furrenders   to  the  p0ph. 
Lord  without  declaring  the  Ufe ;   at  the  1*5,  utf 
next  Court,   'twas  re-granted  to  him  and     °' Ja?* 
his  Wife  in  Tail,  Remainder  to  his  right 
Heirs.      Now  this  fubfequent  Admittance 
explains  to  what  Ufe  the  Surrender  was 
made. 

A  Copyholder  in  Fee  furrenders  to  one  4  Co,  %$& 
for  Life,  the  Lord  admits  him  Fee,   yet 

the 
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the  Surrenderor  has  a  Reverfion  m  him; 
for  the  Lord  is  but  an  Inftrument,  and 
^  _  cannot  deveft  the  Eftate  of  him  that  fur- 
20.  '  "  renders.  But  if  there  be  a  Copyholder 
for  Life,  and  he  furrenders  to  the  TJfe  of 
another  for  Life,  who  is  accordingly  ad- 
mitted, and  then  dies,  yet  the  Surrenderor 
fhall  not  be  admitted  again;  for  by  the 
Surrender  he  paffed  away  all  his  Eftate, 
and  had  no  Intereft  left  in  him.  If  the 
Surrenderor  had  died,  it  feems  that  the  E- 
ftate  of  Tenant  for  Life  was  not  ended, 
for  then  the  Lord  would  have  two  Deaths 
to  depend  upon,  either  of  which  would 
bring  him  to  the  Eftate,  and  yet  but  one 
Perfbn  that  had  an  Intereft.  \ 

Mo.8.n.7.      Cuftom  that  Leflee  for  Life  may  let  for 
another's  Life,    is  void.     It  feems  if  there 
be  a  viiible  Inconvenience,  that  one  Copy- 
holder for  Life  fhould  change  the  Lives 
Rol  Ab  ^  fuirendring  into  the  Lord's  Hands  to 
503.  '     '  the  Ufe  of  another  for  Life,  that  the  Lord 
will  not  be  compelled  to  make  Admittances 
I!  thereupon. 

Dyer  Feme  Tenant  for  Life  of  a  Copyhold, 

2<54<  *'  took  Husband,  and  the  Reverfion  of  the 
fame  was  granted  to  three  for  Lives,  and 
then  the  Baron  furrendered  to  the  Ufe  of 
the  firft  Reverfioner  for  Term  of  his  Life, 
and  fo  he  was  admitted  Tenant,  and  died  j 
and  then  the  fecond  died  >•  and  the  third 
prayed  to  be  admitted ;  and  his  Copy  was 

cum 


Coppola  Semites*       241 

cum  accident  poft  Mort.  furfamred.  vel 
forisfac.  of  the  Woman  $  and  'twas  the 
Opinion  of  the  Juftices,  that  he  ought  not 
to  be  admitted ;  but  the  Lord  may  retain 
it  in  his  Hands  as  an  Occupant.  The  Rea- 
fon  is,  becaufe  the  Intereft  of  the  Feme 
was  concerned,  who  had  not  furrendered : 
But  there  was  this  further  in  the  Cafe,  that 
Baron  and  Feme  would  have  releafed  their 
Right  to  the  Reverfioner,  but  the  Lord 
would  not  hold  a  Court  for  it :  But  it  was 
decreed  in  Chancery  that  he  fhould  either 
hold  a  Court  or  quit  the  PofTefTion.  'Tis 
refolved  in  my  Lord  Cokes  Reports,  that 
when  a  Copyholder  furrenders  to  the  Ufe 
of  another,  and  the  Lord  admits  him,  that . 
he  is  in  by  the  Per  by  him  that  makes  the 
Surrender.  This  being  fpoke  fo  generally,  4 c<*  a?. 
cannot  by  any  fair  Conftru&ion  but  ex-  '  *9' 
tend  to  all  Surrenders,  either  by  Tenant 
for  Life  or  in  Fee.  But  in  the  Cafe  of 
King  and  Lord\\s  adjudged,  that  if  a  Co- 
pyholder for  Life  furrender  to  the  Ufe  of 
another  for  Life,  who  is  accordingly  ad- 
mitted, that  he  is  in  from  the  Lord,  and 
not  from  the  Surrenderor.  Vopham  39. 
Qutre  well  of  this  Matter ;  for  the  Te-  Cro*  Car- 
nant  for  Life  hath  not  fuch  an  Eftate  as  to  204# 
be  allowed  to  grant  for  Life  to  another ; 
but  when  a  Copyholder  in  Fee  furrenders 
to  the  Ufe  of  another  for  Life,  he  is  in 
quaji  by  the  Copyholder.  •  This  is  againft 

R  my 
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my  Lord  Coke,  and  as  it  feems  againft  Rea« 
fon,   for  the  Lord  is  but  an  Instrument  to 
convey;    therefore    he  is  compellable  to 
grant  according  to  the  Surrender y-    and  no 
^<s°*442.  Charge  by   him  while  'tis  in  his  Hands, 
582.        {hall  be  of  any  Force  ^  and  he  that  furren- 
dred   fhali    pay    the  Services ;    and  the 
Words  of  Coke  are  general,  that  he  fhall 
te  in  by  the  Copyholder,    in  Admittances 
Co.  Cop.  upon  Surrender:   Yet  Coke  fays  in  another 
10S.  9.     piaCe5  that  by  Surrender  to  the  Lord  out 
of  Court,    the  Eftate  pafleth  to  the  Lord 
under  a  fecret  Condition,   that  it  be  pre- 
1  inft.  61.  fented  at  next  Court.     But  it  hath  been 
"•  adjudged  fince,    that   by  Surrender  to  the 

10 1.        Lord  by  the  Hands  of  two  Tenants,   no- 
Cro.  Jac.  thing  palTed,   but  the  Intereft  remained  in 
Cro.  Car.  him  t'"iat  n^de  the  Surrender ;   and  there 
283.         can  he  no  Difference  where  the  Lord  takes 
Co;  CoP-  himfelf  by  the  Hands  of  two  Tenants;  and 
y         if  it  be  in  the  Lord,    how  can  the  Copy- 
holder pay  the  Services,  or  take  the  Pro- 
fits after  Surrender,   or  make  another  Sur- 
render. 
4. Co.  29.       As  well  Eftates  as  Defcents  of  Copy- 
h'  holds  are  to  be  guided  according  to  the 

Rules  of  Common  Law,  as  a  neceffary 
Cenfequence  upon  the  Cuftomary  Eftates. 
So  that  if  a  Surrender  be  made  to  the  Ufe 
of  one,  he  has  but  an  Eftate  for  Life,  un- 
lefs  there  be  a  Cuftom  to  the  contrary ; 
for  by  Cuftom  a  Ufe  limited  to  one  (j  af- 

Jignatis 
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fignatis  fuis  is  good  to  pafs  a  Fee.  A  Sur-  Yelv- 16> 
render  to  one  (j  tribus  affignatis  fuis,  ad- 
judged but  an  Eftate  for  Life;   but  in  fome 
Cafes  Eftates  in  Copyhold  Lands  are  not 
guided  according  to  the  Rules  of  Common 
Law.     As  where  a  Copyholder  in  Fee  fur- 
renders  to  the  Lord,  who  regrants  it  in  this 
Manner  ;  Memorandum,   (Juod]*'\V.  cepit  CJ°*  Jac* 
de  T>omino  cetix  terres,  cui  Dominus  vide  Qne'  na. 
concefjit  feifinam  Habend.  eidem].&BUz.  mcd  after 
uxori  ejus  (j  H<tred.  eorum  in  Tail  ;   ad-  ^dHa" 
judged  that  E/iz.  took  by  Force  of  this  may  take 
Copy,  tho'  fhe  was  not  named  before  the  £°Py* 
Habendum.     But  'twas  faid  that  there  was  itaccs>  " 
no  more  Grant  to  the  Baron  than  to  the  Poph. 
Feme ;  and  yet  there  are  the  Words  cepit  i2^olu 
de  T)omino  cui  'Dominus  con ce J) it  feifinam,  Ab.  $7. 
which  feems  to  amount  to  a  Grant.     But 
fince  the  Judges  thought  that  the  Baron  did 
not  take  before  the  Habend.  no  more  than 
the  Wife  ;  this  Cafe  doth  not  fully  prove, 
that  a  Perfon  may  take  that  is  named  after 
the  Habend.    when   there's  another  only 
named  in  the  Premises;    for  when  both 
are  named  in  the  Habend.  only,   the  Ad- 
mittance would  be  to  no  Purpofe,  if  both 
could  not  take;    and  perhaps  at  Common  iirjft.74. 
Law  ,    if  there  be  no  body  na'.red  in  the 
PremifTes,  Habend.  to  two,  they  fhall  both 
take,  elfe  the  Deed  could  have  no  Effedt  -, 
but  an  Anmittance  to  one  Habend.  to  him  Co.  Cop, 
and  another,  may  be  goo  J  ,-  fed  qtwe.       %h 
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C^'  Can  An  Eftate-Tail  in  Copyholds  cannot  be 
i  Brownl.  created  by  Implication,  any  more  than  in 
127.  Freeholds  i  and  if  in  Surrenders  there  be  at 
Noy.152.  fyft  g00cj  Limitations  of  Ufes,    and  then 

afterwards  comes  a  vitiating  Claufe^    fuch 
Claufe  fhall  be  rejected. 
Cm.  Car.      If  a  Surrender  be  to  the  Ufe  of  y.S. 
Cro  El    Habend.  after  the  Death  of  the  Surrende- 
2}f,     '    ror  for  Life,  this  is  a  void  Surrender,  be- 
ing but  one  entire  Limitation ;    but  if  the 
Surrender  were  to  him  generally,  Habend. 
after  the  Death  of  J.R.  Qutre^  i£  the  Ha- 
Cro.  Ja.    bend,  be  void  or  not.     But  certain  it  is, 
Cro  El     t^at  ^  ^G  Surrender  be  Habend.  after  the 
29. '     *    Death  of  the  Surrenderor,  ad  optts  &  ufum 
1  Sand.     0f  his  Child  then  in  ventre  [a  mere,  fuch 
1  Roll.     Surrender  is  meerly  void  5  for  a  Copyhold- 
Rep.  135.  er    cannot  furrender  Habend.    after    his 
March.     Death,  and  fo  referve  to  himfelf  a  parti- 
cular Eftate,    no  more  than  a  Freeholder 
can  convey  fo.    There  was  a  Claufe  in  a 
Surrender :  And  if  it  happen  that  the  Child 
die  before  his  full  Age,    or  Day  of  Mar- 
riage,  then  I  do  furrender  the  faid  Lands 
to  the  Ufe  of  my  Coufin  y.  S.  his  Heirs 
and  Affigns :    This  Surrender  was  held  to 
be  void  to  y.  S.  becaufe  the  Contingency 
did  not  happen  in  the  Life  of  the  Surren- 
deror 1    and  a  Man   cannot  furrender   to 
take  Effect  after  his  Death  •   'twas  not  re- 
folved  abfolutely  that  a  Fee  may  be  limit- 
ed upon  a  Fee.  Vide  the  Book  cited  in 

the 
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the  Margent,  to  explain  thefe  Matters.  This  *  Ro11- 
Cafe,  as  reported  by  Rolls  (as  'tis faid  in  i^'zy' 
Lex.  Gift.  1 20.)  is  an  Authority  that  fuch 
future  Ufe  is  good.     This  is  the  fame  Cafe 
as  is  reported  by  Crook,  but  directly  con- 
trary, and  as  it  feems  not  grounded  upon 
fo  good    Reafon   as   the   Refolution    in 
Crook;  for  as  before  has  been  fhewn,  Sur- 
renders are  not  conftrued  fo  favourably  as 
Wills  (tho*  Coke  fays  they  fliould  be  taken  c°.  Cop, 
according  to   the  Intent  of  the  Surrende-  9h 
ror)  neither  is  there  the  fame  Reafon  ,-  for 
a  Man  may  as  well  order  a  Surrender  in 
his  Life-Time,    according  to  the  Rules  of 
Law,  as  he  may  any  Deed  to  pafs  away 
a  Freehold  Eftate;    fo  that  the  Intention 
of  the  Party  hath  not  fo  ftrong  an  Opera- 
tion in  a  Surrender,    as  in  a  Will ;    and 
therefore  that  Reafon  will  not  fupport  a 
Fee  upon  a  Fee  in  that  Cafe,  as  it  doth  in 
a  Will.     And  then  'tis  not  at  all  like  a 
Ufe  or  Truft,  in  which  a  Fee  may  be  limit- 
ed upon  a  Fee,  becaufe  there  the  legal 
Eftate  was  not  by  any  Limitation  extend- 
ed  further    than  one   entire   Fee-fimple, 
which  would  be  to  extend  an  Eftate  fur- 
ther than  its  original  Creation  warranted. 
But  a  Ufe  after  a  Ufe  in  Fee  was  but  only 
to  give  an  equitable  Right  to  fomebody  to 
have  the  Profits,    as  long  as  the  Eftate  in 
Fee  lafted^    which  is    highly   reafonable, 
that  a  Man  that  hath  a  legal  Eftate  fhould 
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difpofe  of  the  Profits  of  that  Eftate  as  long 
as  it  fhould  laft ;  for  fo  long   had  he  a 
Right  to  the  Profits  himfelf,  which  Right 
he    may  transfer  to  others,    and  there  is 
no  Harm  done  to  any  Body  $  but  to  extend 
the   legal  Eftate,    would   be  to  keep  the 
Lord  of  the  Efcheat  eternally  out;   and 
it  is  only  allowed  in  a  Will,  becaufe  of 
the  Want  of  Counfel  to  advife  with  how 
to  do  it.     But  a  Ufe  in  a  Surrender  is  not 
like  this  Ufe  ;   for  he  that  hath  a  Ufe  by 
a  Surrender  is  to  be  admitted  to  the  legal 
Eftate,  and  is  notfeifed  to  Ufe  ;  and  there- 
fore if  a  Fee  might  be  limited  upon  a  Fee, 
in  fuch  Cafes  the  legal  Eftate  would  be 
extended  further  than  its  original  Creation 
warranted,  and  a  great  Eftate  be  made  out 
of  a  little  one ;   lb  that  it  feems  that  a  Fee 
upon  a  Fee  in  Copyholds,  is  not  good. 
Cro.El.        A  Surrender  was  to  the  Ufe  of  one  in 
$61.         pec^  Upon  Condition  that  he  pay  100/.  to 
a  Stranger ;    and  if  he  failed  it  fhould  be 
to  the  Ufe  of  the  Stranger  in  Fee ;  it  was 
moved  whether  this  were  a  good  Limi- 
tation, to  add  Fee  upon  Fee.     The  Court 
dire&ed  the  Matter  to  be  found  Specially ; 
and  it  doth  not  appear   what  became  of 
it  afterwards ;    but  S.  conceived  the  Li- 
mitation   to  be  good   enough,    and  com- 
pared it  to  a  Ufe  upon  a  Feoffment ;    but 
for  the  Reafons  before3  it  feems  it  cannot 
be  compared  to  the  Cafe  of  a  Feoffment 
to  Ufes.  A 
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A  Copy  was  granted  to  the  Father  and  Jpro-  Jac* 
his  Son,  he  having  but  one  Son  $   this  is574' 
good  for  the  apparent  Certainty.     But  if 
he  had  many  Sons,  void.     Yet  Coke  fays, 
that  if  a   Man  furrenders  to  the  Ufe  of 
his  Son  W.  and  he  has  more  Sons  of  that 
Name,  this  Incertainty  may  be  helped  by 
Averment.     But  if  a  Man  furrenders  to  Co.  Cop, 
the  Ufe  of  his  Friend  or  Cozen,  this  is  9)"* 
void,  and  not  to  be  helped  by  Averment, 
for  the  Uncertainty.     So  if  the  Surrender 
be  to  the  Ufe  of  J.  S.  or  J.  N.     Coke  in 
his  Copyholder  faith,  that  a  Man  may  fur- 
render  Copyholds  immediately  to  the  Ufe 
of  an  Infant  in  Ventre  fa  mere ;  for  that 
a  Surrender  is  a  Thing  Executory,  and  no- 
thing vefts  before  Admittance ;  and  there- 
fore if  there  be  a  Perfon  to  take  at  the 
Time  of  the  Admittance,   it  is  fuflicient  j  Mo-  6V- 
which  feems  to  be  Reafonable  and  to  carry  ^^n 
no  Inconveniency  with  it;  for  it  is  not  like  Rep.  109. 
a  Grant  at  Common  Law;  for  there  if  X3S- 2,°3- 
there  be  no  Body  to  take,   the  Grant  is 
void,    becaufe  the  Eftate  mud  be   fome- 
where,  and  the  Grant  purs  it  out  of  the 
Grantor.     But  in  Cafe  of   a   Surrender, 
there  is  no  Inconvenience  at  all ;  for  the 
Surrenderee  hath  nothing  till  Admittance, 
but  the  Eftate  is  in  the  Surrenderor.    But 
then  it  feems  that  if  the  Surrenderee  be  not 
in   E[fe   before  the  Admittance,  that  the 
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Surrender  will  be  void  ;  for  this  feems  to 
be  implied  by  Lord  Coke  >  for  he  fays, 
that  if  at  the  Time  of  the  Admittance  the 
Grantee  be  in  rerum  natura^  that  will 
ferve  ;  which  implies  that  the  Admittance 
is  to  be  made  after  the  ufual  Manner :  Not 
that  the  Admittance-time  fhall  be  put  off 
till  there  be  fuch  a  Perfon;  for  then  it 
would  have  been  to  no  Purpofe  to  have  laid, 
that  if  there  be  fuch  a  Perfon  to  take  at  the 
Time  of  the  Admittance,  &c.  for  there 
is  no  Queftion  but  that  it  will  ferve,  if  the 
Admittance  muft  be  ftaved  off  till  there  be 
fuch  a  Perfon  ;  and  no  Queftion  but  that 
the  Grantee  will  be  in  rerum  natura^  if 
the  Admittance  be  to  be  put  off;  and  fo 
he  need  not  have  made  a  Queftion,  If  he 
be,  (jc.  And  if  he  never  come  in  Effe, 
then  the  Admittance-time  will  be  eternally 
put  off,  the  old  Surrender  ftand  good,  and 
no  Body  be  able  to  dipofe  of  the  Copy- 
hold Eftate. 

In  the  Cafe  in  Croh,  no  Queftion  was 
made  but  that  the  Surrender  to  one  in  Ven- 
tre fa  mere^  was  good  ;  yet  it  feems  it  is 
not  fully  fettled  whether  a  Devife  to  an 
131.  Infant  in  Ventre  fa  mere^  be  good  or  no. 
2  Roll.  Jdeo  qiure.  However  in  the  laft  Cafe  there 
*b£  41 5'  is  no  Body  to  do  the  Services  till  the  Birth, 
2  Buift.  and  in  the  former  the  Eftate  continues  in 
*74-  5'     t^  Surrenderor,  &c. 

A  Co- 


Cro.  Jac. 
376%  * 
a  Roll. 
791. 
1  Roll. 
Rep.  IO£» 
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A  Copyholder  furrenders  to  the  Ufe  of  Co*  CoP* 
the  right  Heirs  of  J.  S.    he  being  alive,  ?Leo. 
void  ;  for  it  cannot  take  Eflfeft  in  prafenti^  IQI- 
as  he  would  have  it.     If  a  Man  furrender 
to  the  Ufe  of  his  own  right  Heirs,  Quare 
Whether  the  Lord  fliail  not  hold  it  till  his 
Death. 

A  Copyholder  by  Licence  lets  for  fixty  Lit.  Rep. 
Years,  to  commence  at  a  Time  to  come  >- lh  l8' 
but  before  that  Time  the  LefTee  enters, 
and  then  the  Copyholder  furrenders  his 
Reverfion,  it  feems  the  Surrender  is  void, 
becaufe  the  Entry  before  the  Time  was  a 
Difleifin. 

Copyholder  for  Life,  Remainder  to  ano-  i  sid. 
ther  in  Fee,  the  Remainder-Man  furren-  3^ 
ders  to  the  Ufe  of  Tenant  for  Life,  the 
Remainder  to  another,  though  the  Eftate 
limited  to  Tenant  for  Life  be  void,  yet  the 
Remainder  over  is  good,  and  vefts  pre- 
fently.  It  is  made  a  Doubt  whether  by  Style  251, 
the  Deftru&ion  of  the  particular  Eftate, 
the  Remainder  that  is  in  Contingency  be 
deftroyed:  As  to  this  Point  we  ought  to 
diftinguifti  $  for  it  feems  fome  are,  and  fome 
are  not.  As  for  Example ;  If  an  Eftate 
be  given  to  a  Copyholder  for  Life,  the  Re- 
mainder to  the  right  Heirs  of  J.  S.  if  the 
Tenant  for  Life  die,  living  J.  S.  there  it 
feems  clear  that  the  Remainder  is  deftroy- 
ed;  for  it  cannot  take  Effeft,  as  by  the  Li- 
mitation it  ought.     But  then  if  Tenant 

for 
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for   Life   in  that  Cafe  had   committed  a 

Forfeiture,  or  made  a  Surrender,  and  then 

living  Tenant  for  Life,  J.  S.  had  died,  it 

feems  to  be  very  clear  that  his  right  Heir 

might  take ;  for  his  Eftate  in  Remainder 

was  not  to  take  Effeft  after  the  Determi- 

a  Roll,     nation  of  the  Intereft  of  Tenant  for  Life, 

9  C0.107.  but  after  his  Death,  and  when  that  hap- 

a.        '  pened  he  was  able  to  take. 

Lane  being  married   and  feifed  of  a 
Copyhold  in  Fee,  furrenders  it  to  the  Ufe 
of  "Dixon  and  the  Wife  of  Lane  for  their 
Lives,  and  after  to  the  Ufe  of  the  Heirs 
of  the  Body  of  the  Husband  and  Wife ; 
the  Wife  and  T>.  are  admitted,  to  them 
and  their  Heirs ;   and  afterwards  C  fur- 
renders  his  Moiety  to  the  Ufe  of  Huf- 
band   and  Wife,    and  their    Heirs  ,•    and 
then  they  furrender  to  the   Ufe  of  one 
Dams  in  Fee  ,♦  then  the  Wife  dies,  having 
1  Roll.     Mue,   and  then  the  Husband  dies,  and  the 
Rep.  25S.  Heir  brings  Trefpafs',*  it  was  held  that  tho* 
£  Ron?    ^e  Husband  and  Wife  were  admitted  in 
Abr.  415.  Fee,  yet  that  did   not  alter  the   Eftate, 
but  they  fhall  be  feifed  according  to  the 
Surrender;  and  then  when  T>.  furrendred 
his  Moiety,    this   fevered   the  Jointure  ; 
and  then  the  great  Queftion  was,    What 
Eftate  the  Woman  had,  whether  for  Life, 
or  Tail  ?    for  if  ftie  had  only  an  Eftate 
for  Life,  then   he  that  was  to  take  the 
Remainder  by  Force  of  the  Limitation, 
2  being 
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being  to  be  Heir  of  the  Body  of  the  Huf- 
band  as  well  as  Wife,  could  not  Take,  be- 
caufe  the  Husband  was  alive ;   and  fo  the 
Remainder  for  a  Moiety  was  deftroyed. 
But  then  as  the  Cafe  is  put  in  Lex  Caft. 
111.  though  it  be  faid  thai  the  Husband 
was  dead  alfo  j  yet  nothing  was  faid  as  to 
his  Moiety.  Ideo  quare  of  this.     But  then 
if  a  Moiety  were  executed  in  the  Wife, 
her  Heir  might  take  a  Moiety,  as  Heir  by 
her  Defcent.     And  it  was  held  that  there 
was  no  Execution,  but  that  the  Remain- 
der was  a  contingent  Remainder,  and  gone 
for  a  Moiety  by  the  Wife's  Death.    This 
Refolution  does  not  at  all  thwart  the  Di- 
ftin&ion  before  taken,  that  the  Remainder 
fhould  be  deftroyed ;  for  the  Eftate,  that  Tenant 
it  was  limited  after,  being  gone,  and  the  for  Life, 
Time  being  come,  in  which  it  was  to  com-  J^™*1"" 
mence ;  if  it  could  not  commence  then  it  Life,  he 
never  could.     But  it  is  not  like  the  Cafe  in  .Rf- 
where  an  Eftate  for  Life  is  forteited,  and  enters  on 
the    Remainder-Man   cannot  then    take.  Tenant 
but  after  the  Death  of  Tenant  for  Life  he  "ff» 
may.     But  let  us  now  examine  a  little  into  renders; 
the  Reafon  of  this  Refolution.     And  firft,  no^? 
it  is  very  clear  that  the  Eftate  could  not  jf*r  H  \s 
be  fo  far  executed  in  the  Woman,  as  to  de-  a  Diflci- 
ftroy  the  Jointure ;  for  that  had  been  ap-  j0 r^ode 
parently  to  overthrow  the  Defign  of  the  199. 
Settlement.     But  this  does  not  feem  any 
good  Ground  to  conclude  that  therefore 

Heirs 
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Heirs  in  that  Cafe  ftiould  be  a  Name  of 
Purchafe.     For  if  an  Eftate  be  limited  to 
two  and  the  Heirs  of  one,  though  the  Join- 
ture be  not  fevered,  and  to  that  Intent  the 
Fee   not  executed,  yet  Heirs  are  there 
Words  of  Limitation,  and  not   of  Pur- 
chafe.    Then  let  us  examine  a  little  farther, 
and  fee  what  could  be  the  Ground  the 
Judges   went  on  to  think  that  the  Rule, 
when  the  Anceftor  takes  an  Eftate  for  Life, 
dye.  can  have  no  Operation,     Indeed  the 
Cafe  has  this  Particular  in  it.  That  the 
Heir,   who  is  to  take,  is  not  only  to  be 
Heir  of  the  Anceftor,  who  hath  the  Te- 
nancy  for  Life,    but  to  another  Perfon 
who  took  no  Eftate  at  all ,-  and  fo  it  feem- 
ed  the  Defign  of  the  Party  to  fettle  one 
intire  Intereft  in  fuch  a  one :  And  there 
appears  no  Footfteps  of  his  Intent,  to  make 
him  take  one  Moiety  by  Defcent,  and  ano- 
ther  by  Purchafe.     But  notwithftanding 
this,  there  feems  to  be  a  manifeft  Inconve- 
nience in  the  Refolution ;  for  if  it  be  con- 
ftrued  a  contingent  Remainder,  then  we 
fuppofe  a  Deed  made,  and  an  Eftate  gi- 
ven ;  where,  at  the  very  firft  it  appeared, 
that  for  one  Moiety,  the  Deed  and  Eftate 
could  have  no  Manner  of  Effect,   unlefs 
the  Husband  and  Wife  died  both  at  one 
Nick  of  Time;    for  if  the  Husband  died 
firft,  then  the  Perfon  who   was  to  take, 
being  to  be  Heir  of  the  Wife,  and  flie  being 

alive, 
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alive,  &c.  and  fo  vice  verfa.  But  if  we 
conftrue  it  to  be  executed  in  the  Wife,  fo 
far  as  to  make  it  an  Eftate-Tail,  though 
not  to  deftroy  the  Jointure,  there  the 
Deed  will  have  an  Operation  y  for  one 
Moiety  it  will  be  executed  in  the  Wife, 
and  when  ftie  dies,  the  Heir  of  her 
Body  by  her  Husband  begotten  will 
inherit  to  that  Moiety,  as  Heir  to  her  ; 
and  as  for  the  other  Moiety,  it  will  be 
a  contingent  Remainder  to  veft  in  the 
Heir  of  the  Husband,  if  he  die  living  the 
particular  Tenant.  And  in  this  Cafe  the 
Eftate  being  made  over  to  him,  and  by 
him  conveyed  to  another,  nothing  but  an 
Eftate  for  Life  could  pafs  by  that  Surren- 
der. But  then  if  it  were  for  the  Life  of 
the  Surrenderee,  and  then  the  Husband 
died,  the  contingent  Remainder  was  gone. 
By  this  Conftru&ion  the  Intent  of  the  Par- 
ties and  the  Rule  of  Law  is  fatisfied.  And 
according  to  this  Conftru&ion  was  a  Cafe  3  Leo.  4. 
adjudged,  where  a  Surrender  was  made  to 
the  Ufe  of  the  Wife  for  Life,  Remainder 
to  the  right  Heirs  of  Husband  and  Wife. 
Here  the  Opinion  of  the  Court  was, 
That  a  Moiety  was  executed  in  the  Wife, 
and  that  upon  her  Death  her  Heir  fhould 
have  a  Moiety ;  and  that  if  the  Husband 
had  died  firft,  his  Heir  fhould  have  had  a 
Moiety.  This  Cafe  is  dire&ly  contrary 
to  that  next  preceding,  and  feems  to  be 
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grounded  upon  better  Reafon.     But  qiure 
well,  whether  that  Cafe  be  reported  as  it 
is  faid  to  be  ;  for  he  faith  that  Coke  held 
the  Eftate-Tail  to  be  executed  in  that  Cafe, 
but  that  the  Reporter  conceived  the  con- 
trary ;   and  yet  before,  mLex  Cuft.  121. 
122.  he  tells  us,  that  Rolls  conceived  that 
a  contingent  Remainder  was  not  deftroyed 
by  the  Deftru&ion  of  the  particular  Eftate. 
The  Cafe  before  proves  that  the  Rule, 
where  the  Anceftor  takes  an  Eftate  for 
Life,  &c.  takes  Place  as  well  in  Copyhold 
as   Freehold  Eftates ;    and   indeed   what 
Reafon  can  there  be  why  it  ftiould  not ; 
for  if  it  be  reafonable  in  Freehold  Lands, 
why  not  in  Copyholds ;  for  the  Rule  takes 
not  its  Rife  from  the  Nature  of  the  Land ; 
and  it  is  regularly  true,  that  Eftates  and 
Defcents  in  Copyhold  Lands   are  to   be 
guided  according  to  the  Rules  of  Common 
Law. 
style  249.      4.  feifed  of  a  Copyhold  in  Fee  furren- 
*7*«         ders  it  to  the  Ufe  of  his  Laft  Will,  by 
2  Roll.     which  he  devifes  it  to  B.  for  Life,  and 
1  Inks.b.  after  his  Death  to  the  Heir  of  his  Body 
begotten,  for  ever;  it  is  faid  to  be  adjudged 
(Lex  Cuft.  1 24.)  that  2?.  had  a  Fee  ex- 
ecuted in   him  ;    but  it  feems  that  muft 
be  meant  of  a  Fee-Tail,  becaufe  the  Heirs 
are   reftrained  to  the  Body  of  S.     This 
Cafe  does  not  at  all  contradict  Coke>  who 
fays  that,  if  an  Eftate  be  given  to  a  Man 
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and  his  Heir,  he  hath  but  an  Eftatefor  Life, 
for  that  is  meant  by  Feoffment,  dye.  for 
he  himfelf  fays,  in  the  next  Folio,  that  if  l  Inft*  V* 
a  Man  devife  Land  to  a  Man  in  perpetu- 
um>  it  is  a  Fee.  And  here  the  Devife 
was  to  a  Man  and  one  Heir  in  perpettmm^ 
which  fure  will  create  a  Fee,  as  well  as 
1  where  the  Word  Heir  is  left  out ;  but  be- 
caufe  it  is  added  Heir  of  bis  "Body ,  it 
feems  the  Defign  was  to  give  a  lading  Fee- 
Tail.  Neither  is  it  like  Archers  Cafe, 
where  the  Devife  was  to  one  for  Life, 
and  after  to  his  Heir  Male,  and  to  the 
Heirs  Male  of  the  Body  of  fuch  Heir 
Male ;  for  there  there  wanted  the  Words 
for  ever,  to  give  a  Fee-Tail  to  the  firft 
Tenant  for  Life,*  and  befides,  there  the 
Inheritance  is  by  exprefs  Words  given  to 
the  Ififue. 

Husband  feifed  of  Lands  in  Fee  makes  Dyer  w* 
a  Feoffment  to  the  Ufe  of  his  Wife  for 
Life,  and  after  her  Deceafe,  to  the  Ufe  of 
the  right  Heirs  of  the  Bodies  of  him  and 
his  Wife  engendered ;  they  have  Iffue,  and 
the  Wife  dies;  and  the  Quxre  in  the  Book 
is,  Whether  the  Iflue  may  enter  in  the  Life 
of  his  Father,  or  after  his  Deceafe.  And 
then  the  Book  goes  farther  and  fays,  & 
come  femble  iiemy^  becaufe  he  cannot  be 
right  Heir  of  the  Body  of  his  Father,  li- 
ving his  Father.  This  Cafe,  as  far  as  it  is 
an  Authority,  coming  in  only  by  a  come 
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femble  of  the  Reporter,  is  againft  the  Opi- 
nion in  the  preceding  Page,  and  feems  to  be 
unreafonable;  for  unlefs  the  Limitation  to 
the  Heirs  be  executed  for  a  Moiety  in  the 
Feme,  it  is  impoflible  it  fliould  be  of  any 
Effect  j  for  if  the  Husband  dies  firft,  the  Re- 
verfion  will  defcend  to  the  Heir,  which 
will  be  preferred  before  the  contingent 
Remainder,  that  is  to  take  Effed:  upon  the 
Death  both  of  him  and  his  Wife ;  and  if 
the  Wife  dies  firft,  and  then  the  Husband, 
the  contingent  Remainder  is  deftroyed, 
becaufe  it  could  not  take  Effed:  upon  the 
Death  of  the  Tenant  for  Life, 
i  Leo.  When  a  Copyholder  furrenders  to  the 

I0I«  Ufc  of  himfelf  for  Life,  and  then  a  Limi- 
tation is  made  to  his  right  Heirs,  thefe 
are  Words  of  Limitation,  and  not  of  Pur- 
chafe  ;  but  when  a  Stranger  takes  an  fi- 
liate for  Life,  and  after  a  Limitation  is  to 
the  right  Heirs  of  the  Surrenderor,  there, 
according  to  Coke,  Heirs  are  Words  of 
Purchafe,  and  not  of  Limitation  ;  and  the 
Reafon  he  gives  is,  becaufe  the  Eftate  is 
out  of  the  Surrenderor ;  which  it  feems 
from  what  has  been  faid  before,  it  is  not. 
But  yet  when  the  Surrenderee  is  admitted, 
he  is  in  by  Relation  from  the  Surrenderor, 
Idea  qture.  According  to  Coke,  if  a 
Copyholder  furrender  to  the  Ufe  of  his 
own  right  Heirs,  the  Lord  fhall  hold  the 
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Land  during  the  Life  of  the  Surrenderor. 
Qu<ere  of  this. 

A  Copyhold,  demifable  for  three  Lives,  2\io.  N, 
was  demifed  to  one  for  Life,  the  Remain-  9"- 
der  to  another  for  Life,  and  then  to  the 
firft  Son  of  the  Woman  he  fhould  marry  ; 
thefe  two  Remainders  not  being  warranted 
by  the  Cuftom,  are  void  ;  for  that  war- 
rants only  one  Eftate  with  feveral  Limi- 
tations, but  the  firft  Eftate  tor  Life  being 
warranted  by  the  Cuftom,  is  a  good  E- 
ftate. 

A  Man  feifed  of  Copyhold  Lands,  de- 
vifed  a  certain  Parcel  of  them  to  his  Wife 
for  Life,  the  Remainder  to  his  Brother 
and  his  Heirs,  and  afterwards,  in  Prefence 
of  three  Perfons  of  the  Court,  faid  to 
them,  I  have  made  my  Will  as  I  will 
have  it,  and  here  I  furrendcr  all  my  Co- 
pyhold Lands  into  your  Hands  according-  5  Leo.  18, 
ly ;  not  all  his  Copyhold  Lands  are  fur- 
rendered,  but  only  thofe  mentioned  in  his 
Will ;  for  he  had  Refpeft  to  that,  in  ma- 
king his  Surrender ;  and  he  laid  he  fur- 
rendered  all  his  Copyhold  Lands  accor- 
dingly; which  fhewed  his  Intent  was  only 
to  pafs  thofe  Lands  that  were  devifed  by 
his  Will.  Here  was  no  Queftion  about 
the  Validity  of  the  Surrender,  which  was 
only  by  Parol,  and  into  the  Hands  of  three 
Tenants  of  the  Court  ;  but  it  is  not  (aid 
in  Court ;    and  indeed  the  Cafe  cannot 
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well  be  fuppofed  to  be  in  Court ;  for  then 
the  Surrender  had   been  to  the  Lord  or 
%  Bulft.    Steward,  and  there  can  be  no  Reafon  why 
*74*         a  Surrender  in  Court  by  Words  fhould  be 
of   more   Validity   than   a  Surrender  by 
Words  out  of  Court. 
Cro.  Jac.       If  a  Copyholder  furrenders  to  the  Ufe 
w-         of  his  Laft  Will,  and  therein  nominates 
and  appoints  that  fuch  a  one  fliall  have 
the  Land  for  Life,  and  after   his  Death 
gives  Authority  to  fell  the  Lands ;  in  fuch 
Cafe  they  may  be  fold  without  any  new 
Surrender ;  and  the  Vendee  fball  come  in 
by  the  Will,  to  which  Purpofe  the  firft 
Surrender  is  fufficient. 
Lit*  Rep.       Copyholder  in  Fee  furrenders  to  the  Ufe 
a$.  of  his  Laft  Will,  which  he  faid  he  Would 

leave  with  his  Partner  Mofs ;  Mofs  dies  $ 
he  recites  the  Surrender,  and  makes  his 
Will  j  itfeems  the  Devifee  (hall  have  the 
Lands  ;  for  thefe  Words,  That  he  would 
leave  in  the  Hands  of  his  Partner  Mofs> 
are  only  Words  of  Demonftration,  and 
no  way  Operative  or  Reftri&ive  of  the 
Operation  of  the  Surrender  or  Devife. 
And  it  is  a  Rule  in  Law,  when  an  Ad  is 
to  be  done,  with  Reference  to  another 
Thing,  which  is  impoilible,  illegal  or  vari- 
ant, the  A&  fhall  ftand,  and  the  Refe- 
rence be  void. 
Cw.  EL  A  Copyholder  in  Fee.  devifes  it  to  his 
.«•  Wife  for  Life,  and  that  fhe  fliould  felL 
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the  Reverfion  for  the  Payment  of  his 
Debts  j  and  afterwards  he  furrendered  the 
Lands  to  the  Ufe  of  his  Wife  for  Life, 
according  fo  the  Will  and  Deed.  Ad- 
judged  fhe  might  fell  the  Lands,  becaufe 
in  his  Surrender  he  referred  to  his  Will, 
and  afterwards  Hie  furrendered  upon  Con- 
dition to  pay  12/.  this  was  held  to  be  a 
good  Sale,  according  the  Will. 

Two  Joint- Tenants,  one  furrenders  his  Cro.  jac. 
Moiety  to  the  Ufe  of  his  Laft  Will,  and  j°£ 
dies  before  the  Surrender  is  prefented,  but  $. 
after  he  made  his  Will,  this  is  a  Severance 
of  the  Jointure ;  for  being  prefented,  it  re- 
lates to  the  Time  of  the  firft  Surrender. 

A  Copyholder  furrenders  to  the  Ufe  of 
another,  who,  before  Admittance,  furren-  Yelv<  l^ 
ders  to  another,  who  is  admitted,-  no  In-  145. 
tereft  is  hereby  vefted  in  him  ->  for  the  firft 
Surrenderee   had  nothing  in   him  to  give 
over  ;    and  the  Admittance  of  the  fecond 
Surrenderee,   amounted  not  to  an  Admit- 
tance of  the  firft  ;   but  an  Heir  may  fur-  1  Ro]j# 
render  to  the  Ufe  of  another,  before  Ad-  Abr.  505. 
mittance  $   for  he  has  the  legal  Eftate  and  conr' 
Intereft  in  him.     A  Copyholder  may  fur- 
render  to  the  Ufe  of  another  upon  Condi-  5  Bulft. 
tion,   that  if  the  Surrenderor  pay  fuch  a  23ocont- 
Sum   of  Money,  at  fuch  a  Day,  the  Sur- 
render to  be  void.     After  the  Admittance  Cro.  Jac, 
-of  fuch  Surrenderee,  if  the  Surrenderor  3<*« 
pay   the  Money,   he  may  re-enter,   and  ajwoo 
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fliall  have  the  Land  without  any  new  Ad- 
mittance, or  any  new  Fine  ;  for  he  is  in  of 
his  old  Eftate.  So  he  may  furrender,  refer- 
ving  Rent ;  and  that  if  the  Rent  be  not  paid, 
he  may  re-enter  $  and  there  no  Fine  or  Ad- 
mittance is  to  be  had.  But  in  Cafe  where 
the  Day  of  Payment  of  Money  by  the  Sur- 
renderor is  part;  fo  that  he  hath  only  an 
Equity  of  Redemption,  there  it  feems  he 
mull  pay  a  Fine,  and  be  re-admitted. 
Cro.  El.  A  Surrender  was  upon  Condition  to  pay 
3*i«  ioo/.  to  a  Stranger,  he  tenders  the  Mo- 
ney., and  the  Stranger  refufes,-  the  Quefti- 
on  was.  Whether  the  Condition  be  faved; 
and  it  was  the  Opinion  of  one  Juftice, 
that  the  Condition  was  faved;  the  other 
juflices  directed  it  to  be  found  Specially. 
This  Cafe  feems  now  to  be  beyond  all 
Doubt  that  the  Condition  is  faved ;  for  it  was 
the  Defign  of  the  Parties  that  the  Surren- 
i  inft.  deree  fhould  retain  the  Land ;  therefore 
109.  a.  .£  a  peo{fment  be  made  in  Fee  on  Condi- 
tion, that  the  Feoffee  fliall  grant  a  Rent- 
charge  to  a  Stranger,  if  the  Feoffee  ten- 
der the  Grant,  and  he  refufe,  the  Condi- 
tion is  faved. 

A  Copyholder  furrenders  to  the  Ufe  of 
J.  S.  paying  his  Executor  100/.  this  is  a 
prefent  Surrender  j  for  otherwife  it  can  be 
1  Buft.      °f  n0  Effect.     A  Copyholder  in  Fee  fur- 
275.         renders  to  the  Ufe  of  his  Son  in  Fee,  up- 
on Condition  he  keep  the  Covenants  in 
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fuch  an  Indenture.,  and  pay  10/.  The  Son 
furrenders  to  the  Ufe  of  another  in  Fee, 
but  neither  keeps  the  Covenants  nor  pays 
the  10/.  the  Father  enters,  and  dies  feifed, 
the  Son  enters  as  Heir  to  him,  and  the  Sur- 
renderee of  the  Son  enters  upon  him  ;  but 
his  Entry  was  adjudged  unlawful;  for  by  Cro.  El. 
the  Father's  Entry  for  the  Condition  bro-  239« 
ken>  the  whole  Eftates,  both  of  his  Son 
and  his  Surrenderee,  were  defeated. 

An  Infant  furrenders  Copyhold  Lands, 
he  may  at  full  Age  disagree  and  enter  ; 
for  in  Cafe  where  an  Infant  makes  a  Feoff- 
ment in  Fee,  he  may  enter,  much  more 
in  Cafe  of  a  Surrender;  for  a  Feoffment  i  Leo. 95. 
is  a  Conveyance,  which  will  work  a  Dif-  T°£  ;o589^ 
continuance,  but  a  Surrender  will  not.  A  Cro.  El. 
Feme  Covert  may  furrender,  being  folely 
examined  by  the  Steward  :  And  if  there  be  a 
Cuftom  for  her  to  be  examined  before  two 
Tenants  out  of  the  Manor,  it  is  good.  A 
furrender  to  the  Steward  to  the  Ufe  of 
the  Steward  is  good,  to  give  the  Steward 
an  Intereft  ;  for  the  Surrender  is  in  Truth 
to  the  Lord,  and  not  to  the  Steward.  A 
Copyholder  furrenders  to  the  Ufe  of  A. 
in  Truft,  that  he  fhall  hold  the  Land  un- 
til he  hath  levied  certain  Monies,  and  that 
afterwards  he  iliall  furrender  to  the  Ufe 
of  S.  the  Monies  are  levied,  A.  rehires 
to  furrender,  S.  exhibits  his  Bill  to  the 
Lord  of  the  Manor  againft  A.  who,  upon 
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Leo.  2.  hearing  the  Caufe,  decrees  againft  J.  that 
he  fhali  furrender,  A.  refufes,  the  Lord 
may  fcife  and  admit  "S.  for  he  is  Chancel- 
lor in  his  own  Court. 

It  feems  that  the  Prefentment  of  a  Sur- 
render in  Court,  is  only  by  Way  of  In- 
ftruftion,  to  let  the  Lord  know  of  the 
Surrender,  and  accordingly  he  may  admit; 
for  it  is  apparent  that  a  Prefentment  is  not 
of  NecefTity,  becaufe  the  Lord  may  admit 
cut  of  Court ;  and  any  Aft  of  the  Lord's 
confenting  to  the  Surrender  will  amount 
to  an  Admittance,  which  plainly  fhews 
that  a  Prefentment  is  onty  to  fhew  there 
was  fuch  a  Surrender  j  for  if  it  were  of 
Neceffity,  then  there  could  be  no  Admit- 
tance out  of  Court,  nor  no  Aft  implying 
the  Lord's  Confent  would  be  tantamount 
to  an  Admittance >  and  then  if  we  go  to 
the  Reafon  of  the  Thing,  fince  the  Eftate 
is  only  to  be  furrendered  to  the  Lord, 
and  by  him  transferred  to  the  Surrenderee, 
if  he  accept  the  Surrender,  and  grant  an 
Admittance,  which  is  all  that  can  be  done, 
what  need  is  there  of  a  Prefentment,  and 
of  what  Ufe  can  it  be,  for  the  Homage 
to  prefent  a  Surrender,  in  order  for  the 
Lord's  Admittance,  when  the  Lord  may 
take  Notice  that  there  was  fuch  a  Surren- 
der, accept  it,  and  admit  accordingly. 
The  Eftate,  as  it  was  derived  from  the 
Lord,  fo  it  muft  be  furrendered  to  him, 

and 
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and  the  Prefentment  makes  no  Part  ei- 
ther of  the  Surrender  or  Admittance :  In  it 
felf,  it  is  nothing  but  a  Notification  that 
there  was  fuch  a  Surrender,  which  if  the 
Lord  takes  Notice  of,  without  a  Prefent- 
ment, it  fruftrates  the  End  of  a  Prefent- 
ment, and  the  Prefentment  is  no  ways  of 
Ufe.  Therefore  it  feems,  that  if  a  Surren- 
der be  made,  and  then  a  wrong  Prefent- 
ment be  made  of  this  Surrender,  and  then 
Admittance  is  made  according  to  the  Sur- 
render, that  this  is  good  ;  for  only  the 
Prefentment  can  be  void,  and  then  there 
is  an  Admittance  upon  a  Surrender,  with- 
out any  Prefentment,  which,  for  the  Rea- 
fons  before,  feems  to  be  very  good.  It  is 
faid  in  Lex  Cuft.  137.  that  a  Surrender 
muft  be  prefented  by  the  fame  Perfons 
that  took  it.  So  fays  Coke,  but  that  this  is 
not  literally  true,  will  appear  from  what 
he  fays  in  another  Place,  that  if  he  that  COa  Copi 
took  the  Surrender  die,  yet  if  Prefent-  105. 
ment  be  made  of  it,  it  is  fufficient ;  and  ^r°*  Jac# 
it  is  faid  in  Lex  Cuft.  to  have  been  held  4co.  29. 
by  Wadham  Windham,  that  if  a  Sun-en-  & 
der  be  made  to  one  Tenant,  and  prefent- 
ed to  have  been  made  to  another,  yet  that 
is  nothing  to  vitiate  the  Surrender  -y  if  the 
Surrender  be  prefented  by  any  Body,  and 
Admittance  thereupon  made,  it  feems  to  be 
well  enough  ,•  for  it  is  known  that  there  was 
a  Surrender  3-  and  if  the  Prefentment  ihould 
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be  void,    yet  the  Admittance  is  good  e- 
nough  without  it.    > 

Prefentment,  by  the  general  Cuftom  of 
Manors,    ought  to  be  made  at  the  next 
Court- Day ;  but  by  fpecial  Cuftom  at  the 
fecond  or  or  third  Court-Day ;  the  Rea- 
fcn  of  this  feems  to  be  to  prevent  Dif- 
105.  °P    putes^    for  if  an  old  Surrender  might  be 
Style 257.  trumped   up  at  any  Time,  it  would  de-* 
feat  any  after  Charges  made  by  him  that 
>  furrendered,  which  Charges  would  appear 

to  be  good  enough,  fince  he  is  Tertenant, 
and  continues  Poffeffion,  and  the  Surren- 
der could  not  be  known.  But  now  let  but 
the  Purchafer  flay  a  Court  or  two,  and 
then  he  may  he  fure  to  know  whether  there 
is  any  Incumbrance  ;  for  if  the  Surrender 
is  prefented,  then  it  appears,  and  he  need 
not  meddle  ;  if  it  be  not  prefented,  he 
knows  it  is  void,  and  fo  may  proceed. 
Cro.  Car.  A  Surrender  is  made  by  a  Copyholder 
*7  3-283.  upon  Condition,  for  Payment  of  Money, 

©."spur-    and   ^en   'ie  makes  a  fecond  Surrender, 
ling.         and  then  a  third  $  but  between  the  fecond 
Surrender  and  the  third,  he  paid  the  Mo- 
s.  ney  ;    and  the  Queftion  was  between  the 
two  laft  Surrenderees,   Who  fhould  have 
the  Land,  their  two  Surrenders  being  on- 
ly prefented,  and  not  the  firftj  no  Court 
being  held  till  after  all  the  Surrenders ;  and 
it  was  adjudg'd  for  the  fecond  Surrenderee ; 
for  till  Presentment  he  had  the  whole  E- 
.  ,  ftate 
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ftate  in  him  ;  and  'tis  faid  in  the  Cafe,  that 
if  the  Surrender  had  firft  been  prefented,  all 
mean  Afts  had  been  void ;  but  becaufe  that 
Surrender  was  not  prefented,  'twas  void. 
It  feems  this  muft  be  underftood  if  the  Mo- 
ney had  not  been  paid,  or  a  Court  had 
been  held  before  the  Money  was  due,  and 
there  the  Surrender  had  been  prefented  ; 
for  it  feems  the  Prefentment  of  the  firft 
Surrender,  after  the  Payment  of  the  Mo- 
ney, had  been  void,  becaufe  the  Surrender 
was  void  then,  and  a  void  Surrender  can't 
be  prefented ;  and  'til  a  Surrender  be  pre- 
fented, it  cannot  bind  the  Intereft  of  the 
Land ,  fed  qu<ere.^ 

If  a  Copyholder  die  feifed ,    and    the  3  Leo. 
Lord  admits  a  Stranger,  this  is  no  DifTeifin 


IO. 


to  the  Copyholder,    but  he  is  Tenant  at 
Will.  . 

There  are  two  Cafes  which  feem  to  be  Yelv.144. 
diredtly  againft  Admittances  by  Implication ;  5* 
the  one  is,    If  a  Copyholder  furrenders  to 
the  Ufe  of  another,    and  the  Cefty  que 
tife  before  Admittance  furrenders  to  the 
Ufe  of  another,  and  the  Lord  admits  him, 
that  this  is  no  Admittance  of  the  firft  Cefiy 
que  ufe.     The  other    is,   A  Copyholder  Cro.  ja, 
furrenders  to  the  Ufe  of  another,   and  he  4°>- 
enters  and  pays  Rent  to  the  Lord,   that 
this  is  no  Admittance  of  Cejiy  que  ufe  5  and 
the  Reafon  given  is,   becaufe  the  Cuftom 
(of  furrendring  into  the  Hands  of  two  cu- 
ftom ary 
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ftomary  Tenants,  and  prefetiting  it  at  next 
Court)  is  ftrid  and  ought  to  bepurfued.  But 
however  there  are  Cafes  of  Admittances  by 
Conftru&ion  and  Implication,  without  any 
exprefs  Admittance ;  and  as  the  laft  Cafe  is 
iRol.  Ab.  reported  by  Rolls,  'tis  faid  that  the  Accep- 
i°sid.  61.  tance  of  Rent  out  of  Court  from  the  Cefty 
que  life  (the  Lord  knowing  of  the  Surrender) 
is  an  Admittance  in  Law$  yet  as  the  Cafe  is 
reported  by  Crook,  Judgment  is  given  for 
the  Leflfee  of  the  Heir  of  the  Surrenderor. 
If  we  look  to  the  Reafon  of  the  thing,  we 
may  conclude,  that  any  thing  that  expreffes 
3  Buift.    the    Lord's   Confent    to    the  Surrender, 
250.215.  fhould  amount  to  an  Admittance ;   for 'tis 
his  Confent  only  that  is  requifite  after  the 
Surrender,  to  make  the  Surrenderee  a  Te- 
nant ;    and  what  Matter  is  it  whether  that 
be  done  by  a  T)omitms  conceffit  &  admif- 
fus  eft,  or  by  any  KGt  that  amounts  to  as 
1  Roll.     much.  There's  a  Cafe  in  Rolls  too,  where 
Ab'  5°5'   the  Surrender  of  a  Perfon  before  Admit- 
tance, and  Acceptance  of  the  Lord  of  the 
Surrender,  was  conftrued  to  be  firft  an  Ad- 
mittance, and  then  a  Surrender;    for  the 
Lord,  by  accepting  the  Surrender,  implies  he 
admits  him  able  to  make  one.     And  by  the 
fame  Reafon,  that  the  Acceptance  of  a  Sur- 
render before  Admittance  amounts  to  an 
Admittance,  the  Admittance  of  fuch  a  Sur- 
renderee's Surrenderee  is  a  good  Admit- 
trnce  of  the  firft  Surrenderee.     If  a  Fine 

be 
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be  accepted  of  one  as  a  Copyholder,  this  5  Buift. 
amounts   to    an  Admittance.      Accepting 2)7' 
Rent  from  the  Hands  of  the  two  Tenants 
into  whofe  Hands  the  Surrender  was  made, 
doth  not  amount  to  an  Admittance  of  Cefty 
que  fife,  becaufe  the  Lord  may  receive  it 
of   them   without    defigning  thereby  any 
Thing  to  a  third  Perfon ;  but  if  he  takes  .  Bulft. 
it  from  them  as  from  Cefty  que  tife^    'tis  an  215. 
Admittance.   This  is  the  fame  Cafe  as  that 
reported  by  Crook ;   but  Crook  reports  it, 
that  Acceptance  of  Rent  of  Cefty  que  life  is 
no  Admittance;  Rol/s,  that  'tis  an  Admit- 
tance (the  Lord  knowing  of  the  Surren- 
der).    ^Bulftrode  reports  it  as  paid  by  the 
two  Tenants,  into  whofe  Hands,  (ire.  and 
then  fays  'tis  no  Admittance  ;  but  if  he  had 
fhewn   that  the  Lord  had   accepted  the  1 

Rent  as  of  his  Copyholder,  then  he  faith 
it  had  been  a  good  Admittance.  j 

Leflee  for  Life,   Years,   or  Will,  of  a  1  inft.  $9,  1 

Manor,  accepts  a  Surrender,  and  then  his  b-  j 

Intereft  determines.,  the  next  Lord  fhall  be  55™    ar  i 

compelled  to  admit.     It  feems  if  a  Steward 
have  his  Office  Exercend.  per  fe  vel  fuf-  J 

ftcient.     jDejmt.     he    may    exercife     by  1 

Deputy,    tho'  there  be  no  Cuftom.     Sed 
quart ;    but  if  that  Claufe   be  not  in,    it  1*f0t 
feems  he  cannot  make  a  Deputy,   becaufe  ' 
'tis  an  Office  of  Truft:  But  any  Ad  of  Ser- 
vice may  be  done  by  one  as  Servant  to  the 
Deputy,  a  fortiori  to  the  Steward,   as  to 

take 
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take  Surrenders,  make  Grants  by  Copy5 
and  Admittances. 

The  Entry  of  compertiim  eft  per  Homa- 
gium  doth  not  make  an  Admittance,  for 
that  only  fhews  there  was  a  Surrender, 
but  implies  no  Aflent  to  the  Surrender ; 
but  the  Entry  of  Dat  'Domino  pro 
fine  &  fecit  Domino  fide/.  &  admif  that 
is  the  Admittance.  'Tis  faid  that  in  this 
Gafe  the  Surrender  was  prefented,  and 
the  Surrenderee  accepted,  and  a  Copy 
granted  him ,  and  he  furrendered  again  -y 
and  this  Surrender  was  prefented,  and  a 
Copy  granted,  and  he  accepted  as  a  Copy- 
hold Tenant :  In  this  Cafe  nothing  is  faid 
to  be  refolved,  but  the  Court  faid  that  he, 
to  whofe  Ufe  the  Surrender  is  made,  had 
not  any  Eftate  before  Admittance  $  but 
they  faid  nothing  to  the  Point,  whether 
he  were  admitted,  or  not.  But  it  feems 
that  in  that  Cafe  there  is  a  very  good  Ad- 
mittance ;  for  he  was  accepted  as  Tenant,* 
and  I  fliould  think  'twas  that  made  him 
Tenant,  and  not  the  Entry  of  it  in  the 
Roll. 

If  one  who  hath  a  tortious  Eftate  takes 
a  Surrender,  and  his  Eftate  end  before  Ad- 
mittance ;  Qu^re^  Whether  the  right  Own- 
er fliallnot  be  compelled  to  admit,  fince 
he  is  compellable  to  take  fuch  Surrender. 

A  Copyholder  furrenders  to  the  Ufe  of 
another  and  his  Heirs,   the  Cefty  que  ufe 

dies 
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dies  before  Admittance,  his  Heir  being  be- 
yond Sea  j  one  comes  and  is  admitted  in 
the  Name  of  the  Heir,  who  confents  j  this 
is  a  good  Admittance.  But  it  feems  the 
Lord  is  not  compellable  to  admit  by  ano- 
ther, becaufe  the  corporal  Service  of  Feal- 
ty is  due  to  him.  If  a  Surrender  be  to 
the  Ufe  of  J.  S.  and  J.  N.  is  admitted, 
and  J.  S.  confents,  this  is  a  good  Admit- 
tance ;  Qujere  of  it. 

A  Copyholder  in  Fee  dies,  his  Heir  en-  1  Leo, 
ters  and  makes  a  Leafe,  the  Leffee  may  ™ 
maintain  EjeU.firm^^  without  the  Admit- 
tance of  his  Leffor,  or  Prefentment  that 
he  is  Heir.  But  'twas  held  in  the  fame 
Cafe,  that  thirty  Years  having  incurred 
between  the  Death  of  the  Copyholder 
and  the  making  the  Leafe,  that  being  his 
own  Default,  fhould  hinder  him  of  the 
Power  of  making  the  Leafe,  had  he  not 
fliewn  good  Matter  to  have  excufed  the 
Default.  The  Reafon  of  this  feems  to  be, 
becaufe  the  Law  cafts  the  Eftate  upon  him 
by  Defcent,  and  fo  enables  him  to  make  a 
Leafe,  left  otherwife  there  being  no  Court 
held  in  a  great  while,  he  fhould  lofe  the 
Profits  of  the  Lands ;  and  fo  the  Law  cafts 
the  Eftate  upon  him,  and  helps  out  the 
Defed  of  an  Admiffion  ;  but  yet  only  pro 
tempore ;  and  therefore  the  Heir  muft  be 
admitted ;  for  an  Eftate  at  Will  is  not  in 
it  felf  defcendible  $  therefore  where  the  Heir 
2  is 
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is  guilty  of  a  lupine  Negligence,  the  Rea- 
fon  for  the  Laws  cafting  the  Eftate  upon 
him  ceafcs,  and  it  will  reckon  no  Eftate  in 
him,  and  confequently  he  cannot  demife. 
That  which  excufed  the  Admittance  for 
nineteen  Years,  was  Non-Age  in  the  Heir; 
for  'twas  refolved  that  the  Heir  during 
his  Non-Age,  was  not  bound  to  pray  Ad- 
mittance, or  tender  his  Fine.  And  if  the 
Death  of  the  Anceftor  be  not  prefented, 
nor  Proclamation  made  for  the  Heir  to 
come  in,  &c.  he  is  not  prejudiced,  'tho  he 
4  Leo.  30.  be  of  full  Age. 
31'  A  Copyholder  of  Inheritance  of  a  Ma* 

nor  of  the  King's  is  oufled  ;  no  Eftate  is 
gained  hereby  to  the  wrong-doer,  but  only 
Co.  Cop.  a  bare  Poffemon.  My  "Lord  Coke  fays,  per- 
104. 5.  adventure  if  a  Copyholder  languishing  in 
extremis^  furrenders  out  of  Court  to  the 
Ufe  of  his  Coufin,  or  to  any  other  upon 
Confideration  of  Affection,  Blood,  or  the 
like,  and  recovers  his  Health  before  Pre- 
ferment, this  Surrender  is  revocable^  but 
by  his  faying  a  Surrender  out  of  Court,  it 
feems,  if  it  were  made  in  Court,  that  it 
were  not  revocable,  for  then  he  fhewed 
a  more  fettled  Defign ;  and  by  his  faying 
before  Prefentment,  it  feems  that  if  it  were 
prefented,  'twere  not  revocable ;  for  then 
xLeo.ioo-  the  Land  is  bound.  BytFray,  if  a  Copy- 
holder furrender  in  extremis  to  the  Ufe  of 
himfelf  for  Life,  (yc.  this  Surrender  fhall 

{land, 
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ftand,  becaufe  of  the  Eftate  referved  to 
himfelf.  This  feems  plainly  to  warrant 
the  aforefaid  Opinion  of  Coke. 

The  Lord  may  avow  upon  the  Heir  for  1  ^  op' 
Rents  and  Services  before  Admittance,  but  Mo.  272. 
he  is  not  compleat  Tenant  before  Admit-  conc* 
tance,  for  he  cannot  maintain  a  Plaint  in 
nature  of  an  Affife  before  Admittance ;  but  it 
feems  he  may  have  Aflife  of  Mortdanceftor 
upon  his  Anceftor's  Admittance.      Oture^ 
Whether  a  Feme  be  fo  feifed  to  make  her 
Husband  Tenant   by   the  Curtefy  before 
Admittance,   where  the  Cuftom  is  for  Te- 
nancy per  Curtefy.    It  feems  reasonable  it  Mo.  172, 
fhould  make  the  Husband  Tenant  per  Cur-  1  And# 
tefy,  as  well  as  the  Pofleffion  of  the  Brother   ;  * 
before  Admittance  make  the  Sifter  Heir ;  and 
by  the  fame  Reafon  the  Widow  fhall  have 
her  Widow's  Eftate,  tho'  her  Husband  was 
not  admitted. 

If  there  be  a  Cuftom  to  furrender  out  of  *  K&.z$> 
Court  into  the  Hands  of  two  cuftomary 
Tenants,  a  Surrender  to  the  Heir  of  a  Co- 
pyholder before  Admittance  is  good.     If  a 
Copyholder  of  Inheritance  furrenders  this 
to  the  Ufe  of  another,  and  his  Heirs,   and 
the  Surrenderee  die   before  Admittance ; 
Qutre^  whether  his  Heir  be  in  by  Purchafe 
or  Defcent.     'T was  the  Opinion  of  Juftice  2  Sid.  37. 
Net7Jddigatejfo&  he  was  in  by  Purchafe ;  and  \  R0i.Ab. 
according  to  this  is  -Rolls.     But  the  Opi-  627.807.' 
nion  of  Glyn  was,  he  was  in  in  Nature  of  l  Mod; 

'  ?  T^       102.  i6z. 

a  De- 
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a  Defcent;  and  fo  are  fome  other  Opinions 
C^xre,&  that  are  more  late.     Therefore  'twas  held, 
i  Roi.Ab.  #  Land  of  the  Nature  of  Borough  Englijh 
502.         be  furrendered  to  one  and  his  Heirs,   and 
he  die  before  Admittance,  that  the  young- 
eft  Son  Ihall  be  admitted ;  and  this  Opinion 
feems  to  be  very  reafonable,  for  Heirs  were 
in  the  Limitation  certainly  as  Words  of 
Limitation,  and  not  of  Purchafe;  and  cer- 
tainly there's  as  much  Reafon  to  adjudge 
the  Heir  in  by  Defcent  here,  as  there  is  to 
1  Codo<5.  adjudge  an  Heir  in  by  Defcent  where  a  Re- 
covery was  had  againft  the  Anceftor,   but 
not  executed  'til  after  his  Death  ;  becaufe 
the  Ufe  might  have  veiled  during  the  Life 
of  the  Anceftor  $   and  becaufe  the  Execu- 
tion hath  a  Retrofpeit  ,•    and  in  Truth  the 
Cafe  of  a  Surrender  is  juft  the  fame,   for 
Admittance  might  have  been  in  the  Life  of 
the  Anceftor ;  and  when  it  was  had,  it  had 
a  Retrofpedt. 
Winch  3,      One  Joint-Tenant  Copyholder  releafes 
Dyer  2  5 1.  to  ^s  Companion  ;    this  is  good,  becaufe 
a.  both  were  admitted  to  the  whole.  A  Copy- 

holder in  Fee  furrenders  into  the  Hands  of 
the  Lord,to  the  Intent  the  Lord  fhould  grant 
them  de  novo  to  him  for  Life,  and  then  to 
y.  S.  his  Wife,  during  the  Nonage  of  the 
Son  and  Heir  of  2).  the  Copyholder,  then 
to  the  Son  in  Tail ;  the  Copyholder  died, 
and  them  the  Lord  granted  the  Lands  ac- 
cordingly to  the  Wife,  during  the  Nonage 

of 
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of  the  Heir,  he  being  then  but  five  Years 
old  ;  the  Wife  took  another  Husband  and 
died  5  the  Husband  by  the  Opinion  of  two 
Judges  was  to  have  the  Land  during  the 
Nonage  of  the  Heir,  without  any  new  Ad- 
mittance; if  fo,  then  it  feems  he  fhall  pay 
no  Fine,  for  a  Fine  is  due  upon  the  Admit- 
tance. By  the  fame  Juftices,  if  there  be  a 
Copyholder  for  Years,  and  he  dies,  his 
Executors  fhall  have  the  Term  without  a- 
ny  new  Admittance.  But  Wefton  to  the  con- 
trary. But  however  the  Opinion  feems 
reaibnable,  for  they  continue  the  PoffefTion 
of  the  Teftator,  and  have  it  only  to  his 
Ufe. 

Cefty  que  ufe  cannot  enter  or  have  Tref-  Oo.Eh' 
pafs  againft  any  Body  without  Admittance,  349* 
unlefs  there  be  a  fpecial  Cuftom  for  it. 
There's  a  Cafe  in  Teh.  1 6.  where  'tis  faid 
upon  Motion  to  the  Court,  'twas  agreed 
by  the  four  Juftices,  that  if  a  Copyholder 
furrenders  to  a  Stranger,  and  the  Steward 
will  not  admit  him,  and  the  Stranger  en- 
ters and  occupies  the  Land,  and  the  Lord 
lets  to  another  to  try  the  Title,  and  he 
brings  Eje&ment,  the  Occupier  may  plead 
not  guilty,  and  it  fhall  be  found  for  him; 
and  then  the  Report  of  the  Cafe  goes  on, 
and  'tis  faid,  quare  rationem^  for  if  it  be 
in  Refpeft  of  the  PoffefTion,  it  feems 
the  Title  of  the  Lord  is  eider,  by  Reafon 
he  has  Right  and  Title  to  the  Freehold, 

T  <$>€. 
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C^r.  and  then  'tis  faid,  qu<ere^  whether  the 
Reafon  be  not  becaufe  the  Lord  is  parti- 
ceps  criminiSy  for  it  fhall  be  intended  that 
he  would  not  let  the  Steward  admit.  Then 
the  Report  goes  on  and  fays,  Nota>  the 
Surrender  was  but  of  a  Copyhold  to  him, 
&  tribtts  ajfignatis  fais^  fo  that  by  his 
Death  the  Eftate  in  the  Copyhold  deter- 
mined, &c.  This  is  a  very  ftrange  Report, 
for  the  Quires  and  Reafons  of  the  Cafe 
confound  it.  It  feems  to  me ,  that  the 
Reafon  of  the  Cafe  was,  becaufe  that  af- 
ter the  Surrender,  the  Eftate  continued  in 
the  Surrenderor,  and  not  in  the  Lord; 
and  fo  the  Poffeffion  of  the  Surrenderee 
was  illegal  againft  the  Surrenderor  $  yet 
'twas  good  againft  every  body  elfe,  and  fo 
againft  the  Lord's  Leflee  ;  for  when  the 
Lord  refufes  to  admit,  the  way  is  to  com- 
Toth.  65.  pel  him  in  Chancery  -3   and  no  A&ion  up- 

]£  »s.  m  the  Cafe  to  a§ainft  the  Lord  for  Non~ 
195.  Admittance.  'Tis  laid  in  Lex.  Gift.  158. 
2  BulfSc     t^at  an  A&ion   ues  for  the  Surrenderor ; 

Cro!  Jac.  fed  qiiitre  j  indeed  the  Reafon  given  was, 
368.        becaufe  the  Surrenderee  hath  no  Intereft 
f  tut  which  the  Surrenderor  hath.   It  feems,  if  a 
19*.        Man  enter  into  his  Wife's  Lands,    and 
t  s*d.  58.  makes  a  Leafe,   and  fhe  dies  before  Ad- 
mittance,   yet  the  Leafe   made  is    good. 
The  Miie  in  the  Cafe  between  Wheeler  and 
Honor \  Was  whether  the  Fine  to  be  paid 
by 'Copyholder  was  certain  or  uncertain; 

and 
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and  the  Verdift  was  that  they  were  cer- 
tain. In  this  Cafe  'twas  held  by  two  Ju- 
stices, and  denied  by  no  Body,  that  Debt 
lay  for  the  Lord  for  his  Fine.  It  feems  it  l  sid«  58' 
lies  in  any  Cafe ;  for  the  Verdifl:  finding 
that  Copyholders  ought  to  pay  a  Fine  cer- 
tain, did  not  any  more  entitle  the  Lord  to 
his  A&ion  of  Debt,  than  he  was  before : 
And  it  feems  to  me,  that  if  upon  Demand 
he  refufes  to  pay  the  Fine,  'tis  a  Forfeiture. 
5Tis  made  a  Quaere  in  that  Cafe,  whether 
if  a  Copyholder  in  Fee  die,  and  his  Heir 
waives  the  Poffeflion,  and  refufes  to  be  ad- 
mitted, whether  the  Lord  ftiall  have  Debt 
for  the  Fine  ,•  and  the  Reporter  thinks  he 
cannot  wave  the  Pofleflion,  which  to  me  it 
feems  he  may  do  in  Court  of  Record,  or 
in  that  Cafe  of  Copyhold  Lands  in  the 
Lord's  Court  ,•  and  if  he  may  do  it,  then 
no  Fine  is  due. 

Coke  fays,  treating  of  Fines,   that  forae  1  inft.  59- 
be  by  Alteration  of  the  Lord,  and  fome  by  h' 
Alteration  of  the  Tenant ;  but  that  a  Cu- 
ftom to  pay  a  Fine  at  every  Alteration  of 
the  Lord  is  not  good j  but  a  Cuftom  to  pay 
upon  the  Death  of  every  Lord  is  good. 
Qujre,   Whether  a  Fine  be  due  of  com-  > 
mon  Right    upon   the  Alteration   of  the 
Lord  by  Death ;  it  feems  'tis  not,  but  only 
where  there's  a  particular  Cuftom  for  it  ,• 
tho'  my  Lord  Coke's  Words  are  general, 
and  may  be  interpreted  either  way. 

T  a  'Tts 


-  ? 
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iKcb.  15.      'Tis  faid  to  be  refolved  in  Keb/e>  that  if 
the  Lord  referve  Rent  upon  a  Leafe  for 
Years  of  the  Freehold  of  the  Copyhold5 
the  Refervation  is  not  good.     The  Mean- 
ing of  this  mult  be,   either  that  the  Lord 
referves  a  Rent  upon  a  Leafe  of  the  Free- 
hold of  the  Copyhold  Lands,  or  elfe  that 
he  referves  the  Copyhold  Rents  to  himfelf, 
fo  that  the  LeiTee  fhall  not  have  them  •  in 
both  which  Senfes  the  Cafe  feems  unrea- 
ibnable;    for  in  the  laf!  Senfe  I  can  fee  no 
Reafon   why    he  fhould  not  referve  the 
Rents  as  Rents-Seek  to  himfelf  j  and  in  the 
other  Cafe  furely  the  Refervation  muft  be 
good,  for  it  feems  to  be  a  Grant  of  the  Re- 
Cro.  EI.    verlion  for  fo  many  Years ;  for  by  Force  of 
499-         fuch  Leafe  the  Leifee  will  have  all  the  Ser- 
conr°       v*ces  °^  ^c  Copyholder,  and  take  Advan- 
tages of  Forfeitures,  in  Refpeft  whereof  a 
Rent  may  be  referved.     Therefore  wThere 
'tis  adjudged   that  where  a  Lord  made  a 
Leafe  for  Years,    to  commence  after  the 
Determination  of  a  Copyhold  Eftate  for 
- Sid.1^5.  three  Lives  (where  the  Cuftom  was  for  a 
Woman  to  have  her  Widow's  Eftate)  that 
the  Leafe  fhould  commence  prefently   in 
Point  of  Computation,  tho'  not  in  Point  of 
Intereft;    it  feems  that  muft  be  underftood 
of  Intereft  in  Poifeflion,    for  furely  fuch  a 
Leffee  fhall  have  the  Services,  &c. 
Cro°Ei.'        Infant  Copyholder  makes  a  Leafe  for 
491.         Years,  and  at  his  full  Age  accepts  the  Rent, 
Noy.92.  .  2  this 
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this  makes  the  Leafe  good  :  Such  a  Forfei-  Latch. 
ture  fhall  not  bind  an  Infant,  no  more  than  RoI.Rcd. 
if  being  Tenant  for  Life  of  Freehold  Lands,  256. 
he  makes  a  Feoffment  in  Fee ;  but  if  he  ac-  s  Co-  44 
cepts  the  Rent  after  full  Age,  then  the  For- 
feiture {hall  bind  him,  as  it  feems.    I:  feems 
the  Lord  may  enter  for  the  Forfeiture  du- 
ring the  Nonage,  and  need  not  ftay  to  fee 
whether  the  Infant  will  accept  the  Rent  or 
no,  for  the  particular  Prejudice  done  to  the 
Lord ;  and  if  he  fhould  ftay  his  Acceptance 
of  Services  from  the  Infant,   in  the  mean 
Time  'twould    be   a  Difpenfation  for  the 
Forfeiture.     But  then  the  Infant  at  his  full 
Age,  by  difagreeing  to  the  Lcafe,  may  a- 
void  the  Forfeiture.  Cuftom  thar  upon  Pay- 
ment of  ten  Years  Rent,    the  Lord  fhall 
licence  to  let  for  ninety-nine  Years,-  and  if  * 
he  will  not  licence,   the  Tenant  may  let  ' 
without:    Adjudged  a  good  Cuftom  •    yet 
the  Licence  feems  unneceffary  here,   fince 
it  may  be  done  wichout  it. 

Lord  of  a  Manor  grants  a  Copyhold,  2  •*loIJ- 
rendring  Rent  prtfat.  7)omin9(j'  Jercitia      '45°° 
de  jure  debit  a  &  confueta.     This  Rent 
fliall  go  to  him,  his  Heirs,  and  Aiiigns,-  fed 
qngre ;  for  in  Care  of  Freehold  Lands  it 
is  extindt  by  the  Lord's  Dea^h  •   othervvife  1  inft.47, 
if  the  Refervation   were  generally  made,  *• 
and  not  to  him.     The  Rcafon  of  the  Di- 
verfity   may  perhaps  be,    bccauTe  of   the 
Claufe  &fercitia  prim  debit  a  &  conflict a ■, 

T  3  which 
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which  feems  to  intend  the  Continuance  of  the 
Services,  during  the  Leafe  J  for  elfe  the 
Grant  of  the  Copyhold  will  not  bind  the  Heir; 
and  it  feems  to  be  the  Defign  of  the  Grant  of 
the  Copyhold  to  be  good  during  the  Term. 
And  tho'  lefs  Services  are  referved  than 
ufually  were,  that  thereby  the  Grant  may 
be  avoided ;  yet  the  Intent  and  Purport  of 
that  Claufe  per  fervitia  prim  debita  & 
confueta,  feems  to  be  to  continue  the  Rent 
during  the  Eftate,  becaufe  Rent  was  a 
fervititm  prius  deb.  (j  confuet.  tho  not  fo 
little  Rent  $  and  if  more  be  referved,  then 
the  Rent  muft  be  paid  alfo,  during  the 
whole  Term,  by  Force  of  that  Claufe, 
becaufe  Rent  ufed  to  be  paid ;  and  tho'  not 
fo  much,  yet  that  being  the  only  Rent  re- 
ferved, and  the  old  Services  being  to  be 
continued  by  Force  of  that  Claufe,  the 
whole  muft  be  paid,  for  that  feems  the  In- 
tent of  the  Parties,  and  there  is  no  Ground 
for  an  Apportionment.  But  then  if  no 
Rent  have  been  ufed  to  be  paid,  Quaere  of 
that.  But  Grants  of  Copy  and  Surrenders 
are  not  conftrued  as  Deeds  are,  but  have  a 
more  equitable  Conftruftion,  and  therefore 
it  may  be  good  in  fuch  Cafe.     This  Di- 

Poph.      ftinftion  is  taken  in  Topham* 

l88#  A  Copyholder  made  a  Leafe  for  Years 

by  Licence,  the  LefTee  dies ;  this  fhall  not 
be  accounted  AfTets  in  the  Hands  of  the 
Executor ;  otherwife  if  the  Leafe  had  been 

for 
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for  but  a  Year,  becaufe  this  is  an  Eftate  at 
Common  Law,  and  the  other  but  a  Cu- 
ftomary  Eftate ;  fed  qture^  whether  the 
Executor  be  not  compellable  to  pay  Debts 
with  the  Profits ,♦  for  tho'  the  Eftate  be  not 
extendable,  yet  'tis  unreafonable  he  fhould 
take  the  Profits  to  his  own  Ufe,  while 
Debts  go  unfatisfied.  It  feems  by  this  Di- 
ftin&ion,  that  a  Leafe  for  a  Year  of  Copy- 
hold Lands  is  extendable ;  and  indeed  it 
may  as  well  be  in  the  Hands  of  a  Creditor 
for  a  Year,  without  the  Lord's  Licence,, 
as  in  a  Leifee's  Hands.  'Tis  true,  Copy- 
hold Lands  are  not  Affets  in  the  Hands  of 
the  Heir,  for  'tis  nothing  but  Cuftom  that 
makes  an  Eftate  at  Will  defcendable ;  and 
therefore  unlefs  there  be  Cuftom  to  make 
them  Aflets,,  they  partake  only  of  the  Qua- 
lities of  an  Eftate  at  Will,  which  is  not 
to  be  Affets  -y  and  'tis  fufficient  for  the  Heir 
to  plead  riens  per  difcent-y  and  therefore 
the  Profits  of  the  Lands  fhall  not  be  AHets 
in  his  Hands,  becaufe  not  defcendable- 
But  tho*  the  Term  it  felf  cannot  be  Aflets 
in  the  Hands  of  the  Executor,  for  the 
Reafoa  aforefaidj  and  alfo  becaufe  it  can- 
not be  extended  ;  yet  the  Profits  when  re* 
ceived  may  be  Aifets,  for  then  they  are 
Chattels,  and  partake  no  more  of  the  Na- 
ture of  Cuftomary  Lands;  and  therefore 
it  feems  reafonable  they  fhould  be  Af&ts 
in  the  Hands  of  the  Executor  ;  fedqu^re. 

T  4  The 
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Cro.  jac.       The  Lord  licences  the  Copyholder  to 

Nov.  1:1.  'et  f°r  ^ve  Years  3  and  he  lets  for  three  , 
Poph.  this  is  good  ;  fo  if  the  Lord  licence  the 
*°$-  Copyholder  for  Life,  to  let  for  five  Years, 
if  the  Copyholder  fo  long  live,  and  he  lets 
for  five  Years  abfolutely,  this  is  a  good 
Purfuance  of  the  Licence,  for  the  Li- 
mitation is  implied  by  Law,  and  fo  need 
not  be  expreffed  ;  but  otherwife  it  is,  had 
the  Limitation  been  during  the  Life  of  a 
Stranger,  had  the  Copyholder  had  a  Fee. 
Cro.  El.  A.  hath  a  Licence  to  let  for  twenty-one 
94.  ^  Years  from  Mich,  laft,  and  he  makes  the 
Leafe  to  begin  from  Chriftmas  next $  this 
is  not  warranted  by  the  Licence.  'Twas 
the  Opinion  of  my  Lord  Dyer,  that  if  a 
Leafe  be  made  of  Freehold  and  Copyhold 
Lands  together,  rendring  Rent,  that  the 
Rent  fhall  iffue  only  out  of  the  Freehold, 
becaufe  the  Leafe  of  the  Copyhold  Lands 
is  void,  and  becaufe  they  are  of  no  Ac- 
count in  Law,  and  fo  may  be  compared  to 
a  Leafe  of  Lands  and  Goods ;  the  Rent  if- 
fues  out  of  the  Lands,  and  not  the  Goods. 
Mo.  5H«   But  in  the  Cafe  of  Collins  and  Harding, 

£o°*  fL  lWas  ke^  that  the  Rent  itfuec*  out  °f  both, 
j  Roil,  for  Copyhold  Lands  may  be  diftrained  up- 
Ab.426.    on.     This  Opinion  feems  very  reafonable, 

Ab.234.  f°r  ^e  J-eafe  ls  g°°d  againft  every  Body 
but  the  Lord,  and  is  not  a  void  Leafe j 
for  if  the  Leafe  were  only  made  of  the 
Copyhold  Lands,    furely  the  Leffor  has 

Remedy 
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Remedy  for  the  Rent ;  and  then  the  Join- 
ing Freehold  Lands  with  the  Copyhold 
can  make  no  Alteration. 

A  Copyholder  makes  a  Leafe  by  Li-  1  Leo. 
cence  for  Years,  rendring  Rent,   and  then  3*5- 
grants  the  Rent  over  to  another  by  Deed  ; 
the  LefTee  attorns ;  'twas  held  to  be  a  good 
Grant  of  a  Rent-feck,  but  that  the  Gran- 
tee could   not  have  Det.   becaufe  he  was 
not  privy  to  the  Contract,   neither  hath  he 
the  Reverfion.     LefTee  for  Years  of  a  Ma- 
nor grants  Licence  to  fell  Timber-,  it  feems  iKcb.20'. 
this  is  good  during  the  Years ;  fo  that  nei- 
ther Leffee  nor  LefTor  can  take  Advantage 
of  the  Forfeiture.     Not  LefTor,  for  there- 
by the  LefTee  of  the  Manor  would  lofe 
the  Services  of  his  Tenant;    for  he  is  the 
Lord  of  whom  the  Copyholder  holds,  and 
therefore  he  muft  take  Advantages  of  For- 
feitures, if  any  body  can,    which  in  this 
Cafe  he  cannot  do  becaufe  of  his  Licence ; 
but  then  when  his  Intereft  is  determined 
fince  there's  a  Prejudice  done  to  the  Inhe- 
ritance of  the  Manor,    it  feems  the  LefTor 
may   take  Advantage  of   the  Forfeiture, 
for  the  Licence  determines  by  the  Expira- 
tion of  the  Years.     When  a  Lord  grants 
a  Licence  to  fell  Timber,  and  then  grants 
his  Intereft  over  to  another,  this  determines 
the  Licence ;  for  the  Licence  is  but  a  Dif-     . 
penfation  with  the  Forfeiture,    and  gives 
no  Property ;  but  the  Property  being  trans- 
ferred 
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fcrred  to  another  before  the  felling,  there 
muft  be  a  new  Licence  to  fell,  becaufe  he 
is  not  party  nor  privy  to  it  j  but  if  the 
Leflee  fell  Timber  after  fuch  an  Alienati- 
on of  the  Manor,  'tis  no  Forfeiture  ;  fed 
qujre. 
iKol  If  the  Copyholder  make  a  Leafe  for 

Rep.  509.  years  by  the  Lord's  Licence,    the  Leflee 

may  alfign  over  his  Leafe,  or  make  an 
Under-leafe  for  Years  without  any  new 
Licence ;  for  the  Lords  Intereft  is  dif- 
charged  for  fo  many  Years. 

1  j{qh  Lord  at  Will  cannot  give  Licence  to 
Ab,  511.   jet  fOY  years ;  for  he  cannot  difcharge  the 

Lord's  Intereft  any  farther  than  his  own 
Intereft  in  the  Manor  goes,*  and  therefore 
if  the  Lord  that  gives  the  Licence  has  but 
a  particular  Intereft  in  the  Manor,  the  Li- 
cence is  determined  upon  the  Determinati- 

2  Brown,  on  of  the  Lord  s  Intereft.  The  Lord  gives 
4°'  Licence  to  Leafe  upon  Condition ;  the 
Owen  73.  Condition  is  held  in  Owen  to  be  void,  fed 

qutre.  A  Copyholder  makes  a  Leafe  for 
Years  with  Licence,  and  before  the  Years 
expire  dies  without  Heir ;  fome  are  of  O- 
pinion  the  Lord  may  enter,  becaufe  the 
Eftate  out  of  which  the  Leafe  was  derived 

Poph.       is  determined;  others  fay  the  Licence  lhall 

188.        be  taken  as  a  Confirmation. 

Carter         A  Copyholder  in  Tail  accepts  a  Feoff- 

*h  ment ;  this  deftroys  not  the  Cuftom  as  to 

his  Iflue  in  Tail,  for  he  hath  no  Power  to 

con- 
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conclude  him  5  yet  if  h£  commit  a  Forfei- 
ture, and  the  Lord  feifes,  it  feems  his  Ifliie 
is  bound,  it  being  a  common  and  cuftomary 
Way  to  cut  off  the  Entail  of  Copyhold  Lands. 
If  one  feifed  of  a  Manor  in  Right  of  his  Cro.  EL 
Wife,  let  Lands  by  Indenture  for  Years,  459-  598 
this  does  not  deftroy  the  Cuftom,  as  to  the 
Wife  ;  for  after  the  Death  of  her  Husband 
flie  may  demife  it  by  Copy  again.     And 
by  the  fame  Reafon  it  feems  her  Heir  may; 
fo  if  Tenant  for  Life  of  a  Manor  lets  a 
Copyhold  Parcel  of  the  Manor  for  Years, 
and  dies,   this  fhall  not  deftroy  the  Cu- 
ftom, as  to  him  in  Reverfion.     Copyhold-  1  And. 
er  accepts  to  hold  his  Land  by  Bill,  un-  l"u 
der  the  Lord's  Hand;  this  determines  his  215# 
Copyhold.     So  if  he  accept  an  Eftate  for 
Life,  by  Parol,  if  Livery  be  made ;  other- 
wife  not;    for  elfe  nothing  but  an  Eftate 
at  Will  pafles,    which   cannot  merge  an 
Eftate  at  Will. 

If  a  Copyholder  releafes  to  his  Lord,  Hurt.  81. 
this  extinguishes  the  Copyhold.     So  if  the  J0^eb* 
Lord  fell  the  Freehold  of  the  Inheritance  1  Leo. 
of  the  Copyhold  to  another,  and  then  the  I02- 
Copyholder  releafes  to  the  Purchafer,  this 
extinguifhes  the  Copyhold  Iretereft.     But 
if  the  Copyholder  be  oufted,  and  thereby 
the  Lord  difleifed,    and  the  Copyholder 
releafes  to  the  Difleifor,  this  is  of  no  Ef- 
fect.    The  Reafon  of  this  feem  s  to  be  that 
though  a  Releafe  cannot  in  its  own  Nature 

pafs 
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Cro.EL  pafs  away  a  PoflefTion,  yet  it  may  amount 
to  a  Signification  of  the  Tenant's  Mind  to 
hold  the  Land  no  longer;  for  a  Copy- 
holder is  a  Tenant  at  Will,  and  therefore, 
though  the  Poffeflion  be  not  granted,  any 
thing  amounting  to  a  Determination  of  the 
Copyholder's  Will,  is  fufficient  to  extin- 
guifh  his  Copyhold.  So  if  Tenant  at 
Will,  of  Freehold  Lands,  grants  his  Eftate 
over,  though  nothing  paries,  and  the  Grant 

1  inft.      is  void,  yet  it  amounts  to  a  Determination 

*7*  "'  of  his  Will.  But  then  as  to  the  laft  Cafe 
of  the  DifTeifor,  no  Right  to  a  Copyhold 
Eftate  is  extinguifhed  by  Releafe,  but 
where  the  Perfon  that  hath  the  Copyhold 
Eftate  comes  to  it  rightfully,  becaufe  of 
the  Prejudice  the  rightful  Lord  would  be 
at  -y  for  in  this  Cafe  he  would  lofe  in  his 
Damages  againft  the  Diifeifor,  the  Fine 
due  for  Admittance  ;  and  there  would  be  a 
Tenant  brought  in  againft  his  Wrill,  and 

4 Co.  i$.  an  Eftate  at  Will  grantable  by  Surrender 

*-T  only,  pafs  by  Difleiiin  and  Releafe.     This 

Cafe  is  not  therefore  to  be  compared  to  the 
Cafe  where  Tenant   for  Life  releafes  to 

Cro.  Tac  ^im   *n  tne  Reverfion,  this  is  of  no  Ufe  ; 

169. '  for  it  cannot  be  conftrued  to  be  a  Surren- 
der,- and  as  a  Releafe  it  cannot  operate, 
and  fo  it  is  of  no  Effed ;  but  in  our  Cafe, 
if  it  be  but  a  Declaration  of  the  Copy^ 
holders  Intent,  to  be  no  longer  a  Copy- 
holder,   it  is  fufficient.     A   Copyholder 

bargains 
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bargains  and  fells  his  Copyhold  Lands  to 
the  Lord  of  the  Manor,  who  is  only  Lef-  Hutt  8r- 
fee  for  Years,  the  Copyhold  is  not  extin- 
guiftied  -y  for  the  Lelfee  is  Lord  of  the 
Manor,  and  fo  the  Lands  are  always  demi- 
fable  by  Copy.  And  there  can  be  no 
Difference  between  this  Cafe  and  where 
the  Manor  is  conveyed  away,  together 
with  the  Copyhold  at  one  and  the  fame 
Time.  Three  Sifters  Copyholders  for-Leo'?l 
Life  fiiccejjive^  the  Eldeft  Tenant  in  Pof- 
fion  takes  Husband,  the  Lord  by  Inden- 
ture makes  a  Leafe  to  the  Wife,  the  Re- 
mainder to  the  Husband,  Remainder  to  the 
fecond  Sifter,  who  four  Days  after  the  ma- 
king the  Leafe,  agreed  in  Pats,  and  then 
took  Husband,  and  entered  >•  and  the  firft 
Queftion  was,  Whether  the  Agreement 
did  extinguifh  her  Copyhold  Eftate?  and 
the  Opinion  of  the  Juftices  feemed  to  be, 
it  did  not ;  but  Judgment  was  given  a- 
gainft  the  younger  Sifter;  for  the  eldeft 
Sifter  not  being  dead,  fhe  could  not  enjoy 
her  Remainder,  that  being  to  commence 
after  the  Death  of  her  Sifter.  Now  this 
Judgment  might  be  given,  and  the  firft  Point 
be  left  undetermined  ;  for  if  her  Copyhold 
Eftate  were  extinft  by  Acceptance  of  the 
Remainder,  then  to  be  fure  her  Entry  was 
not  lawful  j  and  if  it  were  not  determined, 
yet  it  was  held  the  younger  Sifter's  Re- 
mainder could  not  take   Place,  becaufe, 

accor- 
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according  to  Margaret  Todgers  Cafe,  the 
Remainder  was  not  to  commence  till  after 
the  Eftate  for  Life  ended  •>  fed  qture  far- 
ther, whether  the  younger  Sifter's  Remain- 
der be  not  in  this  Cafe  deftroyed  ,♦  for  the 
Eftate  for  Life  of  the  eldeft  Sifter  is  utter- 
ly gone,-    for  the  Lord  having  made  a 
Leafe,  can  take  no  Advantage  of  the  For- 
feiture, and  then  the  Remainder  not  com- 
mencing when  the  particular  Eftate  ends, 
i  Roll.     ^  feems  it  can  never  commence ;  for  there 
Abr.  505.  is  as  much  Reafon  to  deftroy  contingent 
1  Brown.   Remainders  0f  Copyholds  as  Freehold  E- 

9  Co.  1 07.  ftates;  and  this  is  not  like  the  Cafe  where 
Lex  Cuft.  ^e  Lord  feifes  the  particular  Eftate  as  a 
era  El.  Forfeiture ;  for  there  it  remains  (as  it  feems) 
24-  to    fupport    Remainders.      Husband   and 

Wife,  Copyholders  in  Fee,  the  Husband 
obtains  of  the  Lord,  for  Money  paid,  an 
Eftate  to  them  in  Tail ;  the  Husband  dies, 
the  Wife  enters  and  iufters  a  Recovery, 
the  Heir  enters  upon  her  by  Force  of  the 
Statute  11  H.  7.  and  his  Entry  adjudged 
lawful  ,•  for  by  her  Acceptance  of  the  Free- 
hold Eftate,  the  Copyhold  was  extinft. 
Cuftom  that  Copyhold  Tenements  ihould 
be  to  the  Wife  after  the  Husband's  Death, 
either  for  a  Moiety  or  Intierty;  they  ef- 
cheat  to  the  Lord,  and  he  dies;  his  Wife 
fhall  not  be  endowed  of  a  Moiety ;  for 
%  Sid.  19.  they  are  not  Copyhold  in  his  Hands. 

The 
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The  King,  Lord  of  a  Manor,  and  having  2  sid- 18« 
Copyhold  Lands  in  his  Hands,  grants  them  March 
to  one  for  Life,  without  taking  any  No-  206. 
tice  that  it  is  Copyhold  Land  ,-   and  it  ^le 
was  held  that  this  was  no  DeftruSion  of  2  Roll, 
the  Cuftom;   but  that  after  the  Eftate  for  Abr.197. 
Life  ended,  the  Lands  might  be  granted  ^econt; 
by  Copy  again,  and  that  the  Rule  that 
Copyhold  Lands  muft  be  always  demifed 
or  demifable  Time  out,  (jc.  extends  only 
to  common  Perfons,  and  not  to  the  Cafe 
of  the  King  ;  and  the  Reafon  given  was, 
becaufe  the  King's  Grants  are  not  to  be 
taken  to  a  double  Intent,  viz.  to  pafs  an 
Eftate  for  Life,  and  to  infrancife  the  Lands 
too.     This  Cafe  came  in  Queftion  after- 
wards in  1664.  and  fo  adjudged  ;    for  the 
Jury   gave  no  Special  Verdift,  but  found 
the  Lands  to  be  Copyhold,  which  it  feems 
they  would  never  have   ventured  to  do, 
had  not  the  Court  been  clear  of  Opinion 
that  the  Cuftom  was  not  deftroyed.    But 
yet  it  is  faid  in  Lex  Qift*  233.  that  there  1  Roll. 
is  a  Cafe  in  Rolls,  againft  this.  Ideo  quare^  f  R0fj98' 
fee  Lex  Cttft.  79,  80.     If  a  Copyholder  Abr.  95^ 
hath  had,  Time  out  of  Mind,  a  Way  over  Co-  cop- 
another    Copyholders   Ground,   and    he  ^7e2'd 
purchafes  the  Inheritance  of  his  own  Co-  Cafe, 
pyhold,  yet  the  Way  remains.     A  Copy-  ^Vll's 
holder  marries  the  Lady  of  the  Manor,  this    ep* 
is   only   a  Sufpenfion   of  the   Copyhold  Cro.  EL 
Eilate  ,•  fo  if  a  Copyholder  hath  the  Ma-  7* 
1  nor 


on  s 
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nor  in  Execution  :  It  feems  to  me  in  this 
Cafe,  that  the  Husband  and  Conufee  being 
Lords  for  the  Time,  may  make  voluntary- 
Grants  of  their  own  Copyhold  Lands,  as 
well  as  of  others  that  come  into  their  Hands ; 
Cro.Eiiz.  f°r  though  they  are  not  Copyholders  (riei* 
7*  ther  are  they  fo  when  Copyholds  efcheat) 

yet  they  have  Copyhold  Lands  that  have 
been  demifable  Time  out  of  Mind,  (frc. 
In  that  Cafe  of  the  Husband,  he  and 
N    his  Wife  fuffered  a  Recovery  of  the  Ma- 
nor to  the  ufe  of  themfelves  for  Life,  Re- 
mainder, &c.     This  was  adjudged  to  be 
a  Deftru&ion  of  the  Copyhold  Eftate ;  for 
then  the  Lands  were  conveyed  by  a  Com- 
mon Law  Conveyance,    and  fo  the  Cuf- 
torn  was  broke.     If  there  be  three  Copy- 
holders, and  one  takes  an  Eftate  by  Live- 
ry for  Life,  it  feems  this  does   not   de- 
ftroy  the  Cuftomary  Intereft  of  thofe  in 
Remainder, 
i  Roll.         One  is  feifed  of  a  Rent-charge  by  Pre- 
67^  669'  fcriPtion3  Yet  without  Prefer iption  he  can- 
Jones       not  diftrain  the  Copyholder's  Beafts ;  for 
243-        the  Copyholders  are  in  by  as  high  a  Ti- 
tle, viz.  Prefcription.  Copyholder  for  Life, 
the  Lord  lets  the  Manor,  with  all  Mines, 
to  J.  S.  who,  living  the  Copyholder  for 
Life,  enters  and  digs  a  new  Pit,  and  takes 
Coals  and  converts  them ;  the  Copyholder 
brings  Trover,  and  it  was  held  it  lay  -  for 
that  the  Coals,  after  they  were  dug,  be- 
longed 
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longed  to  the  Copyholder  5  fed  qu<ere-,  for  ^ol1'  ^ 
they  are  as  much  Parcel  of  rhe  Inheri- 
tance as  Timber-Trees.     If  Copyholders 
prefcribe   to  have  Common  in  the  Lord's 
Wafte,  and  the  Lord  deftroys  the  Com- 
mon by  putting  Conies  in  it,  every  Copy- 
holder may  have  an  Aftion  upon  the  Cafe 
againft  the  Lord.     If  a  Stranger  puts  in 
his  Beafts,  whereby  the  Copyholder  lofeth 
his  Common,  it  feems  he  may  have  an  Ac- 
tion of  the  Cafe  againft  him,  as  well  as 
diftrain  his  Beafts  Damage-feafant.     But  if  2  Leo. 
the   Damage    be  fo  little,  that  notwith- aI1'202, 
{landing    the    Copyholder   may  take   his 
Common,  then  it  feems  no  Copyholder  can 
have  ar.v  A&ion,  becaufe  the  Damage  is  2  Brown 
not  done  to  him,  but  to  the  Owner  of  the  I4  * 
Soil.    The  fame  Law  if  a  Stranger  dig  the  1  Roll. 
Turf  up  •   for  tho'  he  cannot  have  an  Ac-  Abr>  8?< 
tion  for  digging  up   the   Turfs,    becaufe 
they  do  not  belong  him,  yet  if  that  be  the 
Means  by   which   he  lofeth  his  Common, 
the  Lofs  of  his  Common  is  a  Prejudice  to 
him,  for  which  he  may  have  an  Aftion.  If  1  Roll. 
a  Copyholder,  by  Licence,  makes  a  Leafe  Abn  66lt 
for  Years,  and  afterwards  enters  upon  the 
Lefifee,  he  is  a  Difleifor,  for  he  can  gain 
no  particular  Eftate. 

If  a  Copyholder   die  feifed,    and   the  ;  Leo. 
Lord  admits  another,  who  enters,    he  is  zl0, 
not  a  DifTeifor,  but  only  a  Tenant  at  Will, 

U  becaufe 


Lex  Cuft. 
254 
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becaufc  the   Lord   aflents  to   his   coming 
in. 

How  Emblements  fhall  be  difpofed  of 
in  Copyhold  Cafes,  fee  5  Co.  115.  1  RoL 
Hob.  215.  Ab}\  727.  Lord  ot  a  Manor  having  a  Co- 
Koy  27.  pyholder  a  Lunatitk  in  his  Cuftody,  grants 
over  the  Cuftody  to  another,  who  brings 
an  A&ion  in  his  own  Name  5  it  was  held 
not  to  be  well  brought ;  for  the  Committee 
hath  no  Intereft,  but  only  a  bare  Cuftody, 
and  therefore  the  Action  ought  to  be 
brought  in  the  Lunatick's  Name ;  and  by 
the  lame  Reafon,  the  Lord  himfelf  could 
not  bring  an  Adftion  in  his  own  Name  ; 
for  if  he  had  Intereft  himfelf,  he  might  have 
affigned  it  over.  rLhis  being  a  bare  Cuftody, 
the  Grant  by  the  Lord  could  be  no  In- 
franchifement  of  the  Lands. 

It  was  held  by  Habhrt^  that  the  Lord 
of  a  Manor  de  Commiini  jure  hath  not 
the  Cuftody  of  a  Lunatick's  Lands:  but 
there   ir.uft   be  a  Cuftom    to   warrant  it. 

Cro.  Tac.  ^ut  ^  was  re^°'ved  m  the  Cafe  between 
105.  '  Evers  and  Skinner^  that  the  Lord  fhould 
have  the  Cuftody  of  one  that  was  nmtas 
Cr  fhrdasj  and  no  Cuftom  was  laid;  and 
the  Qiieftion  was  between  the  Trochein 
amy  and  the  Lord  ,♦  and  the  Reafon  given 
why  the  Lord  fhould  have  the  Cuftody  is, 
becaufe  otherwife  he  would  be  prujudiced 
in  his  Rents  and  Services,  which  Reafon 

extends 
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extends  as  well  where  there  is  no  Cuftom, 
as  where  there  is.     And  if  the  Cuftody  of 
one  that  is  mums  &  furdits^  of  Common 
Right  belongs  to  the  Lord,  by  the  fame 
Reafon    of  one  that   is  Lunatick  $    Ideo 
qzure.     If  there  be  a  Cuftom  in  a  Manor  l  Le°» 
that  the  Lord  fhall  enter  and  enjoy  the  \  C'Q<  87< 
Lands  during  the  Nonage  of  the  Infant,  4. 
it  is  a  good  Cuftom  j  for  the  Freehold  of 
the  Lands  is  in  the  Lord,  and  he  is  Te- 
nant to  the  Precipe.     And  an  Eftate  at 
Will  may   ceafe  for  a  Time,  and  revive 
again,  as  well  as  it  may  defcend  by  Cu- 
ftom. 

A  Lord  of  a  Manor  may  avow  for  the  Cro,  EI. 
Rent  or  Service  of  his  Copyholder,  in  any  *24* 
Court  at  Weftminfter>  for  he  has  an  Eftate 
at  Common  Law  in  the  Rent,  and  not  a 
Cuftomary  Eftate  ;  and  it  is  due  to  him 
upon  the  fame  Grounds  and  Reafon*  in 
Law  as  the  Rent  of  Freehold  Lands  is. 

Fines  for  Admittances  and  Copyhold  1  Roll. 
Rents  are  Arrear,  then  the  Lord  fells  the  A^d37^ 
Manor;  he  is  fans  Remedy,  both  in  Law 
and  Equity  ;  fed  quare  ;  for  Debt  lies  for 
a  Fine,  and  if  it  be  a  Duty,  furely  the 
palling  away  the  Manor  will  not  make  it 
ceafe  to  be  a  Duty.  Qutre^  why  he  fhall 
not  have  Debt  for  the  Rents  due  by  the 
Copyholder,  and  whether  the  Lord  hath 
not  a  Freehold  in  them. 

y  2  Copy* 
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Cro.  Jac.  Copyhold  Lands  are  only  impleadable 
i  inft.  <fo.  *n  the  Lord's  Court ;  for  the  Common 
a.  Law  doth  not  take  Notice  of  fuch  bafe 

l£:0I!,\    Eftates :    therefore  if  an  erroneous  Tudg- 

Aor.  373.  y  .       r  v    1 

ment  be  given,  no  Writ  or  Falie  Judg- 
ment lies,  but  only  a  Petition  to  the  Lord 
in  Nature  of  Falfe  Judgment,  or  elfe  the 
Party  grieved  may  have  Remedy  in  Chan- 
cery. One  recovers  in  a  Manor,  no  Pre- 
cept can  be  made  to  take  the  *Poj]e  mane- 
rii)  and  give  the  Party  Pofleflion  by  Force; 
for  the  Law  will  not  fuffer  any  Body  to 
3 Leo.  99.  take  gjpjj  power  into  their  Hands,  with- 
out the  King's  Writ. 
%  Keb.  Copyholders  Leafe  is  no  DiiTeifin  to  the 

***•        Lord.     2  jBrown.  40.  contra.     1  "Brown. 
133. 

If  one  furrenders  to  the  Lord,  to  the 

Intent  he  fhould  grant  it  to  another,and  he 

admits   him,  this  is  good;  for  the  other 

may  plead  it  as  a  Grant. 

Lit.  Rep.       Copyholder  may  prefcribe  in  his  Lord, 

1  Rol.      being  a  Spiritual  Perfon,  to  be  difcharged 

Abr.  £52.  of  Tithes. 

Yd?.  2.         If  a  Cuflom  be  altered  by  Confent  of 
Cro.  El.    Lord  and  Tenants,  it  feems  Chancery  will 
?84#         compel  them  to  (land  by  that  Alteration. 
QtMre^  Whether  it  will  reduce  a  Fine  in- 
certain  into  a  Certainty,  at  the  Suit  of  all 
the  Copyholders ;  for  though  there  be  an 
Equity  in  moderating  an  exceflive   Fine, 
yet  it  leems  there  is  none  to  reduce  an  in- 
certain 
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certain  Fine  to  a  certain  one,  at  the  Suit  Lex  Cuft' 
of  the  Tenants.     If  a  Copyholder  com-  5*9'  5£°* 
mit  a  voluntary  Forfeiture,  there  feefns  no 
Equity  in  relieving ;  Copyholders  muft  be 
relieved   in  Chancery  for  their  Common. 
Chancery  will  compel  to  let  a  Tenant  (lie  Toth. 
at  Law,  without  a  Forfeiture.     So  it  will  Io8#  ** 
compel  a  Licence  to  let,  and  alfo  to  ad- 
mit a  Mortgagee  to  try  a  Cuftom  at  Com- 
mon Law.    After  forty-three  Years  PofTef-  *  Keb. 
iion,  a  Defendant  was  ordered  to  admit  of  3*7' 
a  Surrender  and  Admittance.     Lex  Cuft. 
326. 

Copyholder  for  three  Lives  covenants,  Lex  Cuft. 
in  Confideration  of  Money  paid,  to  furren-  3*3*  3*7* 
der,  and  dies  before  Surrender,  and  Pur- 
chafer  dies  ,*  it  was  agreed  the  Heir  of  the 
Copyholder  fliould  furrender  to  the  Pur- 
chafer's  Heir,  and  make  good  the  Aflii- 
rance.  See  other  good  Cafes,  where 
Chancery  will  and  will  not  relieve  in 
Copyhold  Cafes,  in  Lex  Cuft.  from  p. 
323  to  331.    Moor  552.  Toth.  107. 

Copyhold  Lands  cannot  be  exchanged 
by  Deed,  but  there  muft  be  a  Surrender 
and  Admittance  thereupon.  A  Right  to  Co.  Cop. 
a  Copyhold  may  be  extinguilhed  by  a  91t  *8, 
Releafe,  but  no  Eftates  can  pafs  by  Re- 
leafe  >•  nor  by  Leafe  and  Releafe,  though 
the  Leafe  be  by  Surrender ;  for  a  Releafe 
cannot  enlarge  a  Copyhold  Eftate. 

U  2  Commit- 
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Cro.Car.       Commiflioners     of    Bankrupts    bargain 
5  *         and  fell  Copyhold  Lands;  the  Eftate  is  in 
the  Bargainee  before  Admittance,  though  he 
may  not  enter  and  take  the  Profits  before 
Admittance,  which  the  Statute  ordained  as 
a  cautionary  Remedy  for  the  Lord  for  his 
Fine,     Therefore,  if  there  be  a  Cuftom  in 
a  Manor  that  if  a  Copyholder  die  feifed 
of  a  Cuftomary  Eftate  of  Inheritance,  that 
the  Wife   (hall   hold  the  Lands  for  her 
Life  ;   and  fuch  a  Copyholder  becomes  a 
Bankrupt,  and  the  Commiffioners  bargain 
and  fell  the  Lands  by  Deed  indented  and 
enrolled,  and  then  the  Bankrupt  dies;  the 
Wife   fhall   not  have    her    Widow's   E- 
ftate ;  for  her  Husband  did  not  die  feifed. 
Co.  Cop,  My  Lord  Coke  fays,   that  the  Word  Sur- 
ioi.        render  is  vocalmlum  artis;  Ergo,  where  a 
Wmch.     Surrender  is  neceffary,  no  other  Word  will 
5  Bnift,    fupply  the  Want  of  it;  as  the  Words  Givey 
8o-  Grant,   or  the  like;  fed  qiure  well  of 

this  Matter ;  for  in  Se/fei/d  and  Adams  % 
Cafe,  it  is  held  that  any  Words  expref- 
fing    his   Intention   of   Surrendering,    are 
good  enough.     And  this  Saying  of  a  Co- 
pyholder in  Court,  was  held  to  be  a  fuf- 
ficient  Surrender,  viz*  that  he  was  weary 
of  his  Copyhold,  and  requefted  his  Lord 
Hutt.  8i,  to  take  it  again.     See  LexCuJl.  103,  104, 
Cro,  Jac.  Lands  were  appertaining  to  a  Houfe,  and 
**"'        the    Copyholder    furrendered   the  Houfe 

mm 


cum  pertinentiis ;  adjudged  the  Lands  did 
not  pars. 

Examination  of  a  Feme  Covert,  by  the  Cro.  El. 
Steward  out  of  Court,  though  it  did  not  7*7- 
appear  that  he  was  Steward  by  Patent,  or  ,^,  °p# 
that  there  was  any  Cuftom  for  fuch  an  1C0.46. 
Examination,  was  held  to  be  good.  Winch.*. 

If  the  King  grant  omnes  terras  domini-  Co.  Cop3 
cales  manerii  de  W.  the  Cuftomary  Lands  I2-  6S- 

*  2     XV  Oil 

held  by  Copy  do  not  pars,  but  in  the  Rep.  ^ 
Cafe  of  a  common  Pcrfon  they  do.  It  is 
faid  in  Lex  Cuft.  92.  to  be  adjudged  that 
if  a  Man  grant  all  his  Demefhe  Lands,  his 
Copyhold  Lands  will  not  pafs,  if  he  has 
other  Lands  to  fatisfy  the  Words  of  his 
Grant.  It  feems  this  muft  be  underftood 
of  thofe  Lands  that  he  holds  by  Copy,  or 
elfe  it  thwarts  the  Cafe  before ;  and  the 
Reafon  is,  becaufe  Copyhold  Lands  do 
not  pafs  by  fuch  Conveyance,  but  by  Sur- 
render. If  Copyhold  Lands  efcheat,  and 
are  in  the  King's  Hands,  and  he  grants 
omnes  terras  fttas  dminicales,  qiure  if 
they  ihall  pafs.  It  feems  every  thing  de- 
misable by  Copy  muft  be  Parcel  of  the 
the  Manor ,-  for  the  Cuftom  can  only  ex- 
tend to  the  Manor,  and  the  Pleading  is 
quod  infra  manerium^  (yc. 

Lord  of  a  Manor  grants  the  Steward-  Ley's 
(hip  to  S.  for  Life,  and  after  becomes  Lu-  Rep.  47. 
natick,  and  the  Cuftody  is  committed  to 
A.  2.    and  others  j  they  cannot  by  their 

U  4  Steward^ 
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Hob.  ii  5.  Steward  grant  Eftates  by  Copy  j  for  they 
have  no  Eftate  in  the  Manor,  and  there- 
fore are  not  'Domini  pro  tempore  ;  but  the 
Lunatick  by  his  "Steward  may  grant  Copies. 
Co.  Cop.  rj>nant  in  Tail  of  a  Manor  difcontinues 
and  dies,  and  then  the  Difcontinuee  makes 
voluntary  Grants ;  thefe  may  be  avoided 
by  the  lifue  in  Tail  ;  for  the  Eftate  of  the 
Difcontinuee  is  defeafible  and  tortious. 
Owen.         Guardian  in  Socage  may   hold  Courts 
11 5-        in  his  own  Name,  and  may  grant  Copies. 

LexCuft.  88. 
Cro.  Tac.       ^  one  be  retained  Steward  by  Parol,  it 
55.  98.     is  good  to  make  him  Steward  at  Will ;  and 
1  inft.  6u  as  t0  an  pomrs  he  is  as  effectual  a  Steward 

Co.  Cop.  as  one  retained  by  Patent.     There  is  a 
**4«        Difference  taken  in  the  Cafe  between  $  la- 
grave  and  Woody  between  the  Steward  of 
a  Manor  and  the  Steward  of  a  Court  ;  for 
that  the  Steward  of  a  Manor  may  take 
Surrenders  out  of  Court,  but  the  Steward 
x  Leo.      of  a  Court  cannot.     But  this  Diftin&ion 
%11"        is  taken  no  where  elfe,  and  feems  to  have 
no  Authority  in  it,   being  only  affirmed 
by  one  Counfel,  and  denied  by  another. 
CrcEHi.  Lord  of  a  Manor  makes  a  Steward  ad  ex- 
*8e         eqttend.  per  fe  velfufficien?  deputai*  fuumy 
who   makes  A.  his  Deputy  bac  vice,  to 
take  a  Surrender  of  Baron  and  Feme  to 
the  Ufe  of  Baron  and  Feme  for  their  Lives, 
the  Remainder  over  in  Fee,  fy  ulterhis  ad 
faciendum  quantum  in  me  eji.    A.  takes 
1  a  Sur- 
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a  Surrender  from  the  Baron  and  Feme,  up-  ' 

on  Condition  the  Lord  fliall  grant  it  to 
them  for  their  Lives,  the  Remainder  over 
in  Fee.  In  this  Cafe  it  was  agreed  that 
this  Deputation  pro  hac  vice  was  good, 
and  that  the  Surrender  was  good  enough 
(though  the  Authority  was  to  take  an  ab- 
solute Surrender,  and  this  Surrender  was 
conditional)  by  Force  of  the  Words  & 
ulteritts  ad  faciend\  The  Force  of 
thefe  Words  feem  to  me  to  be  that  the 
Deputy  fliall  take  any  thing  upon  him  that 
the  Steward  might,  to  make  good  that 
thing  he  was  to  do  ;  and  they  do  not  feem 
to  give  him  an  Authority  to  take  any  other 
Surrender  than  to  the  Ufes  limited  in  the 
Deputation.  This  Cafe  is  ftrangely  re-  1  Leo. 
ported  by  Leonard ;  for  there  the  Claufe  2*9' 
(j  ad  uherius>  &c.  is  not  put  in,  and  the 
Surrender  was  upon  Condition  to  pay  Mo- 
ney, which  feems  clearly  out  of  the  Au- 
thority the  Deputy  had. 

A  Steward  ex  officio  may  make  volun-  Cro-  El. 
,tary  Grants.     Co.  Cop.  1 24.   Auditor  and  cabop. 
Surveyor  for  the  County  of  N.  appointed  126. 
a  Steward  for  one  of  the  Manors  pro  ilia  4  Co  3°« 
'vice.     Adjudged  they  had  no  Authority 
to  do  it ;  fed  qitere,  if  they  may  not  re- 
tain a  Steward  by  Patent.     Things  of  Ne- 
ceflity,   done   by  a  Steward,    though    he 
have  no  Authority,  are  good;  as  Admit- 
tances upon  Defcents  or  Surrenders  ;  but 

volun- 
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voluntary  Grants  are  not  good  by  fuch  a 
Steward.  If  a  Lord  command  his 
Steward  not  to  grant  fuch  Lands  by  Co- 
py, and  he  doth  it,  it  is  void.  So  if  in  his 
Grant  he  diminifli  the  ancient  Rents  and 
Services.  It  is  held  by  Coke,  that  if  an 
Infant  is  not  capable  of  the  Office  of  Stew- 

Inft.  *.*.  ar<^  °^  a  Manor3   either   in   Poflfeflion  or 
Reverfion  ,*   yet  there  is  a  Cafe  where  the 
Grant  of  a  Stewardihip  to  an  Infant  in  Re- 
verfion exercend  per  fe  vel  faff'  jDep* 
Cro.  Car.  fuam,  was  held  good.     And  it  was  held 
55*-        there,  that  if  that  Claufe  were  in,  exercend 
per  fe  ml  fiijF  jDep*  fiuim,  the  Grant  was 
good,  unlefs  he  were  of  fuch  tender  Years 
as  not  to  be  able  to  make  a  Deputy.     My 
Co.  Co     I>ord  Coke  allows  an  Infant,  that  has  the 
129.        Office  of  Steward  by  Defcent,  may  make 
a  Deputy,  though  the  Claufe  of  per  fey 
Cjc.  be  not  in.  Sed  qiure,  Whether  he  may 
do  it  if  he   have  it   by  Purchafe.     The 
Cafe  in   Co.  Lit.  Cro.  Car.  feems  to  be 
againft  this. 
Co.  Cop.       Coke  fays  the  Law  is  not  very  curious 
**5-         in  examining  the  Imperfe&ions  of  the  Stew- 
ard's Perfon,  nor  the  Unlawfulnefs  of  his 
Authority  5-   for  be  he  an  Infant,  Non  com- 
pos, Lunatick,  Outlawed,  or  Excommu- 
nicate, yet  whatfoever  Things  he  performs 
as  incident  to  his    Place,    can   never   be 
avoided  for  any  fuch  Difability,    becaufe 
he  performs  them  as  a  Judge ;  at  leaft,  as 

Cuftom's 
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Cuftom's  Inftrument.  By  this  my  Lord 
Coke  feems  to  allow  that  an  Infant  is  ca- 
pable of  the  Office  ;  for  were  the  Grant 
to  him  void,  then  voluntary  Grants  made 
by  him  would  not  be  good ;  which  yet  my 
Lord  Coke  feems  to  allow,  when  he  faith 
that  whatever  Things  he  performs,  as  in- 
cident to  his  Place,  can  never  be  avoided  ; 
and  one  Incident  to  a  Steward's  Place  is  to 
make  voluntary  Grants ;  and  he  feems  in- 
deed to  put  him  in  the  fame  Place  with  a  1 
Lunatick  Perfon  ;  and  a  Grant  by  him  is, 
without  all  queftion,  good.  It  may  be  he  ! 
meant  here,  where  the  Infant  has  the  Of- 
fice by  Defcent.  However  it  be,  it  feems  ! 
clear  that  an  Infant  is  capable  of  the  Stew- 
ardiliip  exercend"  per  /<?,  d?c.  and  where 
he  is  of  Years  of  Discretion,  perhaps  he 
may  exercife  it  himfelf ;  for  it  was  faid  in 
the  Cafe  of  Toung  ver.  bowler \  that  the  Oo.  Car. 
Infant  in  that  Cafe,  being  eleven  Years  55^ 
old,  was  able  to  exercife  the  Office  him- 
felf, or  make  a  Deputy  ;  and  fomething 
there  is  darkly  expreffed,  which  yet  feems 
to  intimate  that  he  may  execute  it  himfelf. 
As  for  the  Authority  of  the  Steward,  faith 
my  Lord  Coke3  though  it  prove  but  coun- 
terfeit, if  it  come  to  exaft  Trial  ->  yet  if 
in  Appearance,  or  outward  Shew,  it  feems 
currant,  that  is  fufficient. 

If  a  Grant  be  made  to  one,  and  through 
fome  Defeat  it  is  avoidable  -y  yet  the  Courts 

kept 
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kept  by  fuch  a  Steward,  before  Avoidance* 
fhall  ftand  in  Force ;  and  whatever  he  did 
as  Steward,  is  for  ever  good.  This  feems 
very  reafonable,  and  doth  not  at  all  thwart 
the  Diftin&ion  taken  before ;  for  there  the 
Steward  had  no  Authority ;  and  fo  only 
neceflary  A<3s  by  him  are  good.  But  here 
Co.  Cop.  ^e  ^a<^  Authority,  and  was  to  all  Intents 
125. b.  and  Purpofes  Steward,  till  the  Avoidance; 
and  fo  all  A6ts,  by  him  done,  fhall  bind. 
And  perhaps  this  may  be  the  Reafon  why 
the  Ads  of  an  Infant  are  unavoidable,  that 
the  Grant  is  not  actually  void,  but  only 
voidable  ,  and  fo  before  the  Avoidance  of 
the  Grant,  he  is  abfolute  Steward.  My 
1  Lord  Coke  is  fo  far  from  overthrowing  the 

aforefaid  Diftin&ion,  that  he  takes  the  fame 
himfelf ;  but  adds  farther,  that  one  that 
has  no  Manner  of  Pretence  nor  Colour 
for  keeping  of  Courts,  if  he  aflumes  the 
Steward's  Place,  whatever  he  does  will 
not  be  void,  efpecially  if  a  Precept  be  gi- 
ven to  the  Bailiff  to  give  him  Warning, 
which  feems  very  reafonable  ;  for  the  faint 
Authority  of  the  Steward  is  allowed  in 
other  Cafes,  for  the  Security  of  Purcha- 
fers,  who  can  never  know  the  Steward's 
Right ;  and  no  Harm  is  done  to  any  Body, 
the  Cafe  {landing  indifferent  between  Ven- 
dor and  Vendee.  Therefore  where  Harm 
would  be  done,  (as  where  the  Lord's  Lands 
and  Property  are  difpofed  of  by  voluntary 
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Grants)  there  fuch  Steward  can  do  no- 
thing. But  when  a  Steward  hath  no  Pre- 
tence of  Title,  there  every  Body  rnuft: 
take  Notice  of  his  Wrong;  for  if  they 
were  not  obliged,  it  would  be  impoffible 
for  the  Lord  to  do  any  thing  according  as 
he  thought  fit ;  for  any  Stranger  might 
thruft  himfelf  into  the  Employment,  and 
introduce  whom  he  pleafed  to  be  Tenants. 
As  the  Law  doth  not  examine  the  Imper- 
fe&ions  of  the  Lord  from  whom  the  Inte- 
reft  palfes  ,-  fo  neither  doth  it  examine 
the  Steward's,   who  is  reftrained  by  Law  ] 

from  prejudicing  the  Lord.     And  as  Dif-  1 

feifors,  (jrc.  may  do  neceffary  A&s,  fo  may  I 

thofe  Stewards  who  have  as  little  Title  as  I 

Dilfeifors.  1 

My  Lord  Coke  fays,  that  the  Lord  may  4  q0.  t&  i 

make  Admitances  and  Grants  by  Copy  at b-  | 

what  Place  he  pleafes ;  but  the  Steward  of  I2°g#  op"  I 

the  Manor,  at  any  Court  held  off  the  Ma-  and  izi.  { 

nor  (for  out  of  the  Court,  it  is  faid  by  him  cont' 
in  another  Place,  he  may  make  Admittan- 
ces and  Grants  by  Copy)  cannot  make  any  3 
Admittances  or  Grants   by  Copy.     This 
feems  to  imply  that  the  Lord  may  make  by 
Copy  Grants  and  Admittances  at  a  Court  i 
held  off  the  Manor ;  or  elfe  where  is  the                         a 
Difference  between  the  Cafe  of  the  Lord 
and  Steward.     And  in  the  next  Cafe  but 
one,  it  is  refblved  that  if  the  Steward  at  a                          I 
Court  held  off  the    Manor,    make   any 

Grants 
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Grants  or  Admittances,  they  are  all  void  $ 
but  he  fays  nothing  of  the  Lord,     In  his 
Comment   upon    Littleton^    he   fays  the 
Couit-Barbn  muft  be  held  upon  the  Ma- 
nor, elfe  it  will  be  void. 
Cro.  El.        As  Melwictis  Cafe  is  reported  by  Croke$ 
103-         it  is  there  faid,  that  if  the  Lord  grant  a- 
way  the  Freehold  of  his  Copyholds,  the 
Grantee  may  hold  Courts  where  he  will, 
to  make  Admittances  and  Grants.     If  then 
a  Grant  by  Copy  or  Admittance  fliould 
be  made  at  a  Court  held  off  the  Manor, 
though  it  be  a  Court- Baron,  why  fhould 
it  be  void  ?    fince  a  Court- Baron  contains 
in  it  two  Courts,  one  for  the  Freeholders, 
the  other  for  the  Copyholders  ;  and  fince 
that  for  the  Copyholders,   as  to  granting 
Copies,  (jc.  may  be  held  off  the  Manor, 
there  is  no  Reafon,  that  becaufe  the  Court- 
Baron   is  void,  that  therefore  the  Admit- 
tance   fhould  be  void  ;  for  they  are  as 
'  '      twro  diftinft  Courts ,-  and  the  Admittance 
had  been  good,  had  the  Court  been  only 
the  Copyholders  Court.     And  if  we  look 
back  to  the  Reafon  of  the  Thing,  if  an 
Admittance  may  be  made  at  a  Place  off  the 
Manor,  why  not  at  a  Court  held  off  the 
Manor  j  for  it  is  no  judicial  Aft;  if  it  were, 
furely   it    muft  of   Neceffity  be  done   in 
Court  5    and  therefore    it    was  held  per 
tot*  Cur\  that  a  Court  to  do  thefe  Things 
1  Uo.      mjaht  be  held  off  the  Manor  ;  It  is  not 

288.  °  1-n- 
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diftinguifhed  in  this  Cafe  between  the 
Grant  of  the  Lord  or  Steward  :  But  Coke 
is  exprefs  that  Grants  by  Stewards  at  Courts 
heid  off  the  Manor  are  void.  Ideo  qiidte 
de  hoc. 

A  Steward  cannot  de  communijure  make  Co.  Cop. 
an  Under-Steward,    unlefs  he  has  Power  I2^ 
by  his  Patent,  or  be  an  Infant  that  has  the 
Office  by  Defcent,    or  be  a  Perfon  of  that 
Quality  that  it  will  be  a  Difgrace  to  him 
to  hold  the  Courts  himfelf ;  as  if  he  be  an 
Earl,©£.  Cuftom  that  if  a  Copyholder  holds  Noy.  2, 
Lands  in  Fee,   and  his  Wife  furvives  him, 
that  fhe  fhall  have  it  in  Fee,  (j  fie  e  con- 
cerfi.     And  fo  the  Cuftom  for  an  Execu-  N 
tor  to  hold  for  a  Year  after  the  Death  of    °r'  ^ 
the  Copyholder,  is  a  good  Cuftom,  where 
the  Wife  is  to  have  her  Free  "Bench.  Copy- 
holder (where  there  is  a  Cuftom  for  the 
Feme  to  have  her  Widow's  Eftate)  makes  a 
Leafe  for  Years ;  fhe  fhall  not  avoid  the 
Leafe;  for  the  Leafe  being  made  according  cro.  J 
to  the  Cuftom,  his  Title  is  as  good  as  hers;  i6> 
but  if  the  Leafe  were  made  without  War-  Mo* 75? 
rant,  then  fhe  may.     It  feems  to  me,  that 
the  Feme  fhall  not  in  this  Cafe  be  endow- 
ed of  the  third  Part  of  the  Rent  and  Re- 
verfion,  becaufe  Cuftoms  ought  to  be  ftriet- 
ly  purfued,  and  that  is  only  to  be  endow-  c<>.En? 
ed  of  Land  5    yet  it  feems  after  the  Leafe  x*3, 
ended  fhe  fhall  be  endowed,   for  the  Hus- 
band did  die  feifed  ( the  Poffeflion  of  his 
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Leflee  being  his  own  PolTeflion).  But  it 
was  agreed  in  this  Cafe,  that  by  fpecial 
Cuftom  the  Feme  might  avoid  the  Leafe. 
This  among  other  Cafes  proves  that  a  Co- 
pyholder may  difpofe  of  his  Land,    and 

iCro.5^9.  bar  his  wife  of  her  Free  Bench,  unlefs 
there  be  a  particular  Cuftom  that  ftie  fhali 
ayoid  any  Alienation,  &c.  made  by  him ; 
for  then  the  particular  Cuftom  fliall,  as  it 
feems,  avoid  his  Charge  as  well  in  the  Cafe 
of  Copyhold  as  Freehold  Eftates,  by  the 
Common  Law. 

Crajac.       Lord   enfeoffs  his  Copyholder   in  Fee 

12*'  where  the  Cuftom  was,  that  if  a  Copy- 
holder in  Fee  die  feifed,  his  Wife  fliall  have 
Frank  Banck ;  the  Copyholder  died ;  adjudg- 
ed the  Wife  was  barred ;  but  had  the  Lord 
enfeoffed  a  Straneer,  fhe  fhould  have  had 
her  Free  Bench,  becaufe  the  Land  remain- 
ed Copyhold,  and  the  Cuftom  not  taken 
away. 

3  Leo.  81.      jt  came  to  be  a  Queftion  in  Skipwittis 

<>£'  °p*  Cafe,  whether  the  Cuftom  for  Feme  Co- 
Mo.  123.  verts  to  devife  Lands  to  their  Husbands,  or 
4Co.6i.£.  any  kQ(jy  e^  were  a  g00Cj  Cuftom;  but 

Judgment  was  given  upon  a  Defeft  in  the 
Pleadings.  Twas  held  by  all  the  Tuftices, 
that  Copyholds  are  out  of  the  Words  of  the 
Stat.  34  and  3  5  H.  8.  of  Wills ;  but  Ander- 
[on  held  them  to  be  within  the  Equity  of 
that  Statute.    Qutre  well,   whether  fuch 

Cuftom 


Cuftom  be  good  to  devife,-  and  fee  the  Books 
cited  in  the  Margent. 

If  the  Husband  be  attaint  of  Felony,   it  Wl'nch 
feems  the  Wife  ftiall  lofe  her  Dower  in  the  2?* 
Copyhold  Lands,    altho'  there  be  no  fpe- 
cial  Cuftom^   for  this  amounts  to  an  Alie- 
nation. 'Tis  faid  in  Lex  Cuft.  46.  that  the  March  8. 
Lord  of  a  Manor  cannot  grant  a  Copyhold 
in  Reverfion  without    a  fpecial   Cuftom. 
If  this  be  underftood  where  Copyholds  are 
only  grantable  for  Life,  it  feems  reafonable 
enough ;  but  where  they  have  been  granted 
in  Fee,   there  if  the  Lord  grant  to  one  an 
Eftate  for  Life,  that  he  may  not  afterwards 
grant  the  Reverfion   in  Fee  to  another, 
feems  very  unreafonable. 

Cuftom  that  if  a  Copyholder  do  not  repair,  March. 
it  {hall  be  prefented  by  the  Homage,  the  Te-  l6u 
nant  amerced,  and  the  Lord  {hall  diftrain 
upon  the  Copyholder  or  Under-Tenant  -y 
this  is  a  good  Cuftom ;  for  the  Under-Te- 
nant is  not  a  meer  Stranger.    Cuftom,  that  Moor 
after  the  Death  of  Tenant  for  Life,   the  ^own. 
Lord  is  compellable  to  make  a  Grant  for  85. 
Life  to  his  Son^    and  if  no  Son,  to  his^'2- 
Daughter,    is  a  void  Cuftom ;    becaufe  it  5$s, 
obliges  the  Lord  who  hath  the  Intereft,  to 
grant  it  to  this  or  that  particular  Perfon, 
whether  he  will  or  no :    But  a  Cuftom  for 
a  Copyholder  for  Life  to  nominate  his  Suc- 
ceifor,  is  good  ;  for  that  is  a  Right  and  In- 
tereft veiled  in  Tenant  for  Life.  Sed  quaere. 

X  Cuftom 
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March         Cuftom  for  the  Steward  to  make  By- 

a8.  Laws  for  the  ordering  the  Common,   is  a 

good  Cuftom.     An   Order  made   that   a 

Tenant  ihould  not  put  in  this  or  that  Beaft 

is  void,    becaufe  it  takes  away  his  Inheri- 

tancej  but  if  it  were  that  he  fhould  not  do 

Lco      it  before  fuch  a  Day,  that  is  a  good  By-Law, 

i9o.  '      being  not  reftrktive  of  his  Inheritance,  but 

only  directive  of  it. 
Mod.  Cuftom  that  he  that  lives  above  ten  Miles 

Rep.  77-  from  the  Manor,  upon  paying  %d.  to  the 
2SKeb.61'  Lord,  and  id.  to  the  Steward,  ftiould  be 
344. 3S0.  excufed  from  Attendance  upon  the  Court ; 
8>I#  this  is  a  good  Cuftom  :  If  he  avers  there 
are  Copyholders  fufficient  to  keep  Court 
that  live  near  the  Manor,-  or  elfe  furely  the 
Cuftom  will  be  void  ;  for  then  no  Court 
can  be  held.  As  this  Cafe  is  reported  by 
Sickrfin^  'tis  faid  'twas  held  a  good  Cu- 
ftom, becaufe  the  Court  was  a  Court-Ba- 
ron, where  the  Suitors  are  Judges ,  but  it 
feems  to  me  to  be  all  one  ,•  for  that  if  it 
were  a  cuftomary  Court,  if  fufficient  Copy- 
holders were  near  the  Manor,  'tis  unrea- 
fonable  to  oblige  Pcrfons  that  live  a  great 
way  off,  to  attend  ;  and  if  the  Court  be  a 
Court-Baron,  if  there  be  not  a  fufficient 
Number  of  Tenants  that  live  near  the  Ma- 
nor, to  do  the  Duty,  then  Copyholders 
are  obliged  to  do  it  in  that  Court  as  well 
as  Freeholders ;  and  therefore  it  feems  the 

Cuftom 
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Cuftom  cannot  be  good,   for  no  Court  can 
be  held. 

Cuftom  that  a  Copyholder  fhall  not  a-  Mo.  s. 
lien  without  Licence  is  good.  That  a  Lef-  No#  27- 
fee  may  hold  the  Lands  half  a  Year  after 
the  Term,    is  no  good  Cuftom.     Cuftom,  Litt.Rcp. 
that  if  a  Copyholder  make  a  Leafe  for  a  *33« 
Year,  and  die,  that  it  fhall  be  void  againft  12],  '^u' 
his  Heir,  is  a  good  Cuftom. 

Cuftom  was  to  demife  Land,  the  LeiTee  Cro.  Ja, 
paying  the  treble  Value  of  the  Rent  •  and  6lu 
if  he  died  within  the  Term,  that  his  Heir 
fhould  have  it,  paying  one  Years  Rent; 
and  that  if  he  affigned,  the  Affignee  fhould 
have  it,  paying  a  Year's  Rent.  This  was 
held  to  be  a  good  Cuftom. 

Cuftom  that  if  a  Copyholder  will  fell  2  Br<>wn. 
his  Land,  the  next  of  Blood  fhall  have  the  Co?  Cop. 
Refufal,    or  the  next  Neighbour  to   the  70. 71. 
Eaft,    or  the  like,    is  a  good  Cuftom.     It  ^ Cufh 
feems  the  Reafonablenefs  of  a  Cuftom  is 
to  be  confidered,    not  from  the  Rules  and 
Maxims  of  Common  Law  (for  there  is  no 
Cuftom,  but  what  in  fome  Point  or  other 
overthrows  the  Common  Law)   but  from 
the  Conveniency  of  the  thing  itfelf.     As  if 
there  be  a  Cuftom  that  a  Copyholder  ftiall 
not  put  in  his  Beafts  to  take  the  Common 
before  the  Lord  has  put  in  his ;   this  Is,  a 
void  and  unreafonable  Cuftom,  becaufe  'tis 
in  the  Power  of  the  Lord  by  this  Means 
to  take  away  the  Intereft  of  his  Common- 

X  2  ers; 
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Co.  Cop.  ers .  s0  a  Cuftom  that  the  Tenant  fliall 


2Rol.Ab.  Pay  a  Fine  upon  the  Marriage  of  his 
264  5-  Daughter  is  void,  becaufe  'tis  againft  the 
Freedom  of  the  Subjed  ,♦  but  if  a  Man  ob- 
liges himfelf  to  fuch  a  thing  by  Tenure, 
'tis  good,  being  his  own  Contract ;  fo  a 
Cuftom  may  be  void  for  the  Uncertainty ; 
as  if  a  Feoffment  be  made  by  an  Infant, 
it  fliall  be  good,  if  he  can  tell  nd.  or 
that  Tenants  ought  to  pay  or  ought  not  to 
i  Leo.  PaY  above  two  Years  Rent  for  a  Fine.  Cu- 
509.208.  (torn  of  a  Manor  was,  that  if  a  Man  took 
a  Cuftomary  Tenant  to  Wife,  and  outlived 
her,  he  fhould  be  Tenant  per  Curtefy.  And 
a  Man  took  a  Woman  to  Wife  who  had 
no  Copyhold  Land  then,  but  fome  defend- 
ed to  her  during  her  Coverture ;  'twas  ad- 
judged he  fliould  not  be  Tenant  per  Cur- 
tefy, becaufe  he  is  out  of  the  Cuftom. 
?  Roll  Cuftom  was,  that  the  Ford  might  fo- 
Ab.  511.  hmmodo  grant  Eftates  in  Fee :  This  Word 
fohimmodo  was  expounded  to  mean,  that 
he  had  only  ufed  to  grant  Eftates  in  Fee ; 
and  fo  'twas  held  he  might  grant  for  a  lefs 
Time ;  but  fuppofe  it  had  been  fiiewn  and 
pleaded  that  he  could  not  grant  any  other- 
wife  ;  quaere  of  that. 

Cuftom  Was,  that  when  a  Copyholder 
fells  his  Land,  Proclamation  fliall  be  made 
at  the  next  Court-Day  j  and  if  any  of  the 
Blood  of  the  Vendor  will  give  as  much 
Money^  he  fliall  have  it.   If  the  Land  be 

fold 
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fold  for  Money,  and  any  thing  elfe,  it  feems 
to  be  out  of  theCufiom.  The  Cafe  was,  the 
Land  was  fold  for  Money,  and  in  Confide-  ^J10^ 
ration  of  a  Cure  done  to  the  Vendor  by  the 
Vendee,  'twas  held  the  next  of  Blood  could 
not  take  Advantage  of  the  Cuftom. 

Copyhold  is  granted  to  two  for  the  Lives  \^°l- 
of  three  Perfons,   and  Tenants  ptir  auter  Haies*1' 
Vie  die,  living  the  Cefty  que  Vies ;    there  accord, 
fhall  be  no  Occupant,  "but  the  Lord  fhall  f °;C&P' 
have  the  Eftate;   for  no  body  can  gain  a  155.  cont. 
Copyhold  by  Occupancy,  but  by  Admiffi- 
on  of  the  Lord :   But  it  feems,  if  the  Limi- 
tation had  been  to  the  Tenants  and  their 
Heirs,   during  the  Lives  of  the  Cefty  que      v 
Vies^  the  Heir  in  fuch  Cafe  would  have  the 
Eftate,   and  not  the  Lord,  becaufe  he  has 
excluded  himfelf,  and  exprefly  granted  the 
Copyhold  to  the  Grantee  and  his  Heirs, 
cfuring  fuch  a  Time ;  but  then  it  feems  the 
Heir  muft  be  admitted  and  pay  his  Fine. 
It  feems  he  muft  only  pay  a  purchafe  Fine, 
and  not  fuch  a  one  as  is  paid  upon  a  De- 
fcent ;  for  he  doth  not  take  by  Defcent,  but 
by  fpecial  Occupancy. 

Copyholders  may  havefo/am  &  fepara-  2  Sand. 
km  Tafturam  in  the  Soil  of  the  Lord,  and  32<J* 7* 
exclude  the  Owner.     If  a  Copyholder  let  Rol.  Ab. 

•  1         RR  Q 

for  Years  by  Licence,  this  is  not  extenda- 
ble  in  the  Hands  of  the  Leffee  >  for  the 
Statute  which  gives  Execution  of  Lands, 
extends  not  to  Copyholds. 

X  3  It 
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It  feems  to  me  that  a  Copyholder  of  In- 
heritance cannot,  without  a  fpecial  Cuftom, 
dig  for  Mines ;    neither  can  the  Lord   dig 
in  the  Copyholders  Lands,    for  the  great 
Prejudice  he  would  do  to  the  Copyhold  E- 
iSid.152.  ftatc.  and  the  Copyholder  himfelf  feems  to 
'  have  no  Intereft  in  the  Inheritance  of  the 
Lands.     Copyholder  may  dig  for  Marl  to 
lay  upon  the  Copyhold  Land  :    He  cannot 
encloie  where  it  was  never  enclofed  before. 
Copyhold  not  forfeited  or  determined  by 
Outlawry.     Copyholder  fhall  have  Aid  of 
the  Lord,  where  the  Right  of  the  Seignio- 
LittRep.  ry  Comes  in  Queftion.     If  he  hath  had  Aid 
1*h.6.      °f  a  Bifhop,   and  then  the  Temporalities 
37*  39.      come  into  the  King's  Hands,    he  fhall  not 
have  Aid  of  the  King,  becaufe  of  the  De* 
1         lay. 
Stile  311,      Cuftom  that  a  Copyholder  may  give  a 
Warrant  of  Attorney  to  another  to  fur- 
render  after  his  Death,  is  a  void  Cuftom. 
1  Rot-  The  King  grants  a  Manor  in  Fee-Farm, 

Ab.  i$r  the  Lands  and  Goods  of  Copyholders  are 
not  liable  to  the  Rent,  becaufe  they  come 
in  by  Prefcription,  which  is  before  the 
Rent.  Eftates  of  Copyholders,  confirmed 
by  Decree  in  the  Exchequer  or  Dutchy 
Chamber,  fliall  be  good,  according  to  the 
faid  Decrees,  by  the  7  J  a.  1.  c.21.  But  it 
feems  from  the  Words  of  that  Aft,  that  it 
only  extends  to  thofe  Decrees  made  after 
thg  firft  Day  of  the  Seflion  of  that  Par- 

liament3 


liament,    and  two  Years  next  enfuiwg  that 

Time. 

A  Bifhop  or  Tenant  in  Tail,  &c.  lets  *Roi. 
Copyhold  Lands  by  Deed  indented;  the  Ab' 197' 
Iffue  or  Succeflfor  may  grant  this  by  Copy 
again ;  yet  they  may  make  Leafcs  accord- 
ing to  the  Statute  to  bind  :  Tho'  no  Man 
can  have  an  Action  of  forcible  Entry,  but 
he  that  hath  a  Freehold  in  the  Tenements ; 
yet  if  the  Lord  fhould  forcibly  enter  upon 
his  Copyholder,  it  feems  he  may  be  indict- 
ed for  it;  (for if  another  enters,  there's  no 
Queftion  but  'tis  a  Diffeifin  to  the  Lord  ) 
for  'tis  not  requifite  to  the  maintaining  the  R  N«  B» 
Indictment,  that  he  that  dilfeifes  fliould  551' 
gain  a  Freehold  ;  fed  qiure^  whether  he 
that  is  entered  upon  muft  not  have  a  Free- 
hold; for  the  21  J.  1.  c.  15.  gives  Reftitu- 
tion  of  Pofleflion  to  a  Leflee  for  Years, 
but  no  Indictment;  and  had  an  Indictment 
lain  before,  that  Act  had  been  needlefs  ; 
for  where  an  Indictment  lay,  there  Reftitu- 
tion  was  to  follow. 

If  a  Copyholder  dies,  his  Heir  under  Co.  Cop, 
the  Age  of  fourteen,  the  next  of  Kin  fhall  24° 
not  have  the  Cuftody  of  the  Copyhold 
Land ;  for  the  Right  of  appointing  a  Guar- 
dian for  them  de  jure  belongs  to  the  Lord, 
that  fo  he  may  be  fure  to  have  the  Services 
done  him.  This  is  a  particular  Reafon 
why  the  Lord  iliould  have  the  Cuftody  of 
the  Landsj  againft  the  Common  Rule  for 
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the  Guardian  in  Socage.     But  the  Reafon 
not  extending  to  the  Cuftody  of  the  Body, 
it  feetns  the  Guardian  in  Socage  fliall  have 
Co.  Cop.  the  Body.     This  Guardianfhip,  faith  Cokey 
155'16^'  de  Cemmuni  jure  belonging  to  the  Lord, 
the  Copyholder  cannot  by  his  laft  Will 
and  Teftament  appoint  another  Guardian: 
Oy^re^   Whether  at  this  Day  by  Force  of 
the  Statute  1 2  Car.  2.  r.  24.  the  Devifee  of 
a  Child  fliall  have  the  Guardianfhip  of  the 
Child's  Copyhold  Lands.  For  the  Words 
of  the  A&  fee  the  Statute  at  large. 
Co,  Cop.       Copyholders  pay  no  Relief,    for  that  is 
38*  a  Service  only  due  from  Freeholders.  The 

Quality  of  the  Lord's  Eftate  is  not  regard- 
ed in  voluntary  Grants  by  Copy  >•  for  if  he 
be  but  Ttominus  pro  tempore^  'tis  fufficient ; 
for  if  Baron  and  Feme  grant  Copies,    the 
Feme  fliall  never  avoid  this  after  the  Death 
Co.  Cop.  of  her  Husband  ;  but  if  he  alone  grant,   it 
79. 80.      feems  flie  may,  for  he  had  nothing  but  jure 
uxoris.    Two  Joint-tenants  of  a  Manor,  a 
Copyhold  efcheats,    one   may  grant  the 
whole,  for  he  is  Tiominus  pro  tempore^  and 
is  feifed  per  my  &per  tout.  Lord  grants  a  Co- 
Co.  Cop.  pyhold  for  Life,  where  they  are  grantable  in 
s°'  Fee,  the  Grantee  furrenders  to  the  Ufe  of  an- 

other in  Fee,  the  Lord  admits  fecundum  of- 
Jiciumfurfumredditioms;  an  Eftate  for  Life 
Co.  Cop.   onjy  paffes#     if  a  Copyholder  furrender  to 

97°  the  Ufe  of  his  laft  Will,   and  by  that  de- 

yifes  it  to  two,    and  the  Lord  admits  one, 

this 
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this  fliall  enure  to  both ;  for  when  he  is  ad- 
mitted, he  is  in  by  the  Surrender,  which 
he  cannot  be  unlefs  he  be  a  Joint-Tenant  ,• 
for  that  is  his  Title  by  the  Surrender. 

A  Copyholder  dies  ;  a  Stranger  before  Co.  Cop. 
the  Admittance  of  the  Heir  comes  and  fur-  n3-  "4- 
renders  to  the  Ufe  of  the  Heir  and  his  Wife; 
he  fhall  ever  claim  jointly  with  his  Wife 
by  Force  of  this  Eftoppel.  If  he  had  been 
admitted  firft,  and  then  the  Surrender  had 
been  made,  qiure^  whether  he  had  been 
eftopped. 

Quare,  Whether  Tithes  are  grantable 
by  Copy.  See  Cro.EL  814.  C7  1  Roll.  Ab. 
498.  where  'tis  faid  they  may,  as  well  as 
a  Rent-Charge. 

Things  that  lie  not  in  Tenure,  are  not  Co.  Cop, 
grantable,  unlefs  appendant  to  fomething  ll6* 
that  does  lie  in  Tenure ;  for  firft,  no  Rent 
can  be  referved  out  of  them,  becaufe  there 
can  be  no  Diftrefs  taken  upon  them,  and 
then  they  are  not  Parcel  of  a  Manor, 
which  confifts  only  of  Demeans  and  Ser- 
vices. But  then  'twill  be  objefted,  that  a 
Rent-Service  is  Parcel  of  a  Manor,  and 
grantable  by  Copy ;  for  a  Manor  may  be 
granted  by  Copy,  but  a  Rent-Service  may 
be  diftrained  for ;  and  if  it  be  granted  by 
Copy,  it  cannot  be  granted  alone,  but 
Lands  muft  be  granted  with  it,  upon  which 
a  Diftrefs  may  be  taken ;  and  as  'tis  Part  of 
a  Manor,  'tis  held  of  fome  fuperior  Lord. 

Per 
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TVr  fe  it  feems  a  Rent-Service  cannot 
be  granted  by  Copy,  no  more  than  Rent- 
Charges,    or  Commons  in  Grofs,    which 
yet  may  be  granted  byi  Copy,   as  they  are 
appendant  to  any  other  thing.     No  Ser- 
vice can  be  referved  or  due  upon  the  Grant 
of  incorporeal  Things ;    fo  that  no  Court 
can  be  kept  by   the  Grantor,    no  Atten- 
dance being  due  from  the  Grantees  of  in- 
corporeal Inheritances ;  fo  as  to  them  there 
is  no  Lord,  and  confequently  they  cannot 
pafs  by  Surrender  and  Admittance,  and  fo 
are  not  grantable  by  Copy ;   and  therefore 
where  Coke  fays,   that  any  thing  Parcel  of 
a  Manor  may  be  granted  by  Copy,  or  any 
thing  concerning  Lands  and  Tenements, 
that  muft  be  meant  Parcel  of  the  Manor, 
and  no  incorporeal  Things  in    Grofs    are 
Parcel  of  a  Manor. 
Co.  Cop.       Things   grantable  by    Copy    muft    be 
Things  of  Perpetuity,  for  otherwife  it  can 
never  be  fhewn   that  there  hath  been  a 
Cuftom  to  demife  them  by  Copy  5    yet  a 
Man  may  grant  by  Copy  twenty  Loads  of 
Wood  to  be  taken  by  the  Grantee ;    for 
'tis  not  requisite  that  the  Grant  fhould  have 
Continuance,   but  that  the  Thing  granted 
by  Copy,   fhould  be  a  Thing  of  Perpetui- 
ty, which  Trees  are,  for  a  Man  may  have 
an  Inheritance  in  a  Tree;    yet  it  feems  no 
Service  is  due  from  the  Grantee  in  fuch  a 
Cafe:  But  then  Trees  while  growing,  are 

held ; 
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held ;  and  a  Tenure  may  be  referved  upon 
the  Grant  of  them,  tho'  no  Service  be  due 
upon  the  Grant  of  twenty  Load ;  of  which 

Qture. 

A  Steward  of  a  Manor  cannot  licence  Co-  CoP« 
Perfons  to  alien  by  Deed  ex  Officio,  for 
that  is  no  Cuftomary  Thing,  but  a  Power 
derived  from  the  Lord's  Intereft,  and 
therefore  belongs  only  to  the  Lord,  un- 
lefs  there  be  a  particular  Cuftom  for  the 
Steward  to  licence,  or  Power  be  given 
him  by  the  Lord  in  his  Patent,  or  other- 
wife.  Licence  to  Alien  and  Admittance 
muft  be  in  the  Name  of  the  Lord. 

The  fame  Expofition  that  is  made   of  Co;CoF« 
Grants  of   Freehold  Lands,   is   made    of     r 
Copyhold  Lands ;    therefore  a  Grant  to 
one  and  his  Heirs  male  is  a  Fee,  &c.  See 
Co.  Cop.  136.  139. 

A&ions  meerly  perfonal  a  Copyholder  Co.  Cop, 
may  fue  at  Common  Law.  Copyholder  I43* 
makes  a  Leafe  by  Licence  for  Years, 
where  the  Cuftom  is  for  the  Copyholder 
to  cut  down  Timber-Trees  ;  the  LefTee 
for  Years  cuts  down  the  Trees ;  the  Copy- 
holder fliall  fue  in  the  Lord's  Court  "to 
punifli  this  Offence. 

A  Fine  is  due  upon  Admittance  upon  a  Co.  Cop. 
voluntary  Grant.     Where  the  Cuftom  isl**»&c* 
for  a  Copyholder's  Lands  to  be  extended, 
the  Extender  fhall  be  admitted  and  pay  a 
Fine. 

A  in- 
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3  Leo»  9*  J.  intermarries  with  a  Feme  Copyhold- 
er for  Years ;  he  fhall  not  be  admitted  or 
pay  a  Fine  if  he  furvive.  Two  Joint-Te- 
nants, the  one  dieth,  the  other  fhall  have 
all  by  Survivor,  without  paying  a  Fine  or 
be  admitted.  Tenant  for  Life,  and  he  in 
Remainder  join  in  a  Grant  of  their  Copy- 
hold, but  one  Fine  is  due.  So  if  a  Sur- 
render be  made,  and  after  a  Recovery  is 
had  by  Plaint,  in  the  Nature  of  a  Writ  of 
Entry  in  the  Pq/i,  for  the  better  Aflurance, 
but  one  Fine  is  due. 

Touching  Wafle  Voluntary  and  Permif- 
five  by  an  Infant,  a  Man  Non  compos,   a 
Feme    Covert,  Guardian,   Ceflyqtte   Ufey 
fee  Co.  Cop.  from/?.  163  to  171. 
Co.  Cop.       Tenant  for  Life  of  a  Manor,  Remainder 
170. 171.  in  Fee,  a  Copyholder  commits  a  Forfeiture, 
Tenant  for  Life  dies  ,♦  he  in  Remainder  may 
take  Advantage  of  his  Forfeiture,  in  Re- 
fpeft  of  the  Damage  done  to  his  Intereft. 
So  it  feems  if  Tenant  for  Life  had  aliened 
to  another  his  Eftate,  though  neither  he 
nor  his  Grantee  could  take  Advantage  of 
this   Forfeiture  ;    yet  after  his  Death,  it 
feems  he  in  Remainder  might.     If  a  Co- 
pyholder does  an  Aft  which  extinguishes 
his  Copyhold,  Acceptance  of  Rent  will 
not  difpenfe   with  it.     Otherwife,   where 
Cro.  El.   it  is  a  naked  Forfeiture.    The  Lord  of  a 
582'        Manor  demifes  the  Land  by  Copy  to  J. 
upon   Condition   he  ftiould   pay  twenty 

Shillings 
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Shillings  yearly  to  2?.  during  his  Minori- 
ty, and  100/.  when  he  came  at  Age  5  A. 
doth  not  pay  the  twenty  Shillings  yearly, 
but  furrenders  to  the  Ufe  of  P.  and  his 
Heirs,  whom  the  Lord  admits  ,•  and  after- 
wards B,  attains  his  full  Age,  and  the  Mo- 
ney is  not  paid  him ;  whereupon  the  Lord 
enters  for  the  Condition  broken,  and  grants 
it  to  S.  and  the  Queftion  was.  Whether 
the  Lord's  Admittance  of  2\  were  not  a 
Difpenfation  with  the  Condition.  The 
Cafe  was  not  refolved ;  but  Tenner  was  of 
Opinion  it  was  no  Difpenfation ,-  and  he 
argued  that  becaufe  the  Lord  was  only  an 
Inftrument  to  convey,  and  the  Cejly  que 
afe  is  in  by  him  that  furrendered  ;  and 
therefore  the  Lord's  Admittance,  was  no 
Difpenfation.  But  furely  his  Affirming  the 
Power  of  the  Copyholder  to  furrender  an 
Eftate  after  the  Breach  of  the  Condition, 
for  not  paying  the  twenty  Shillings,  is  a 
good  Difpenfation  for  that  Forfeiture,  as 
well  as  if  he  had  accepted  Rent  after  the 
Forfeiture  ,•  for  the  Affirming  his  Power 
to  grant  over  his  Eftate,  is  as  much  an 
Indication  of  the  Lord's  Mind  for  the 
Continuance  of  the  Eftate,  as  the  Accep- 
tance. But  then  as  for  the  Forfeiture, 
that  accrued  after  the  Admittance.  It 
feems  the  Admittance  could  not  pafs 
away  that ;  for  the  Land  was  charged 
with  the  Condition,  into  whofe  Hands  fo- 

ever 
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"  ever  it  came :  And  this  feems  to  be  Fen- 
vers  Opinion,   by  the  Reafon  he  gives,- 
for  that  the  Cefty  que  ufe  coming  in  by  the 
Surrenderor,  the  Lord  by  his  Admittance, 
did  not  pafs  away  his  In'tereft  in  the  Con- 
dition ;   for  the  Queftion  was,   Whether 
the  Lord  had  difpenfed  with  the  Condi- 
tion, not  whether  he  had  difpenfed  with 
the  Forfeiture  of  the  Condition  broken  $ 
for  that  was  not  broken  in  part,  till  after 
the  Admittance:    Yes,  a  Breach  in  part 
was  a  'Breach  of  the  whole  Condition. 
Co.  Cop.       My  Lord  Coke  fays,  that  Prefentments 
10c5*         of  Surrenders  ought,  in  all  material  Points, 
a.  to  enfue  and  agree  with  the  Surrenders 

themfelves,  elfe  the  Surrender,  Prefer- 
ment, and  Admittance  thereupon,  will  be 
void  ;  which  feems  reafonable  ;  for  if  the 
Prefentrnent  in  Matter  differs  from  the  Sur- 
render, the  Lord  hath  no  fufficient  Notice 
of  the  Surrender;  and  then  the  Admittance 
upon  it  muft  in  Reafon  be  bad,  and  not 
help  out  the  Prefentrnent  $  for  if  the  Lord 
knew  the  true  Surrender,  perhaps  he  would 
never  confent  to  fuch  a  Surrender ;  and  the 
true  Surrender  ought  to  be  known,  that 
the  Lord  might  know  his  Tenant,  and 
from  whom  to  take  his  Services.  The 
Admittance  cannot  help  out,  for  that  was 
grounded  upon  the  Prefentrnent;  but  if 
the  Lord  had  Notice  of  the  true  Surren- 
der,  though   the  Prefentrnent   did  differ, 

yet 
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yet  it  feems  reafonable  the  Admittance 
fhould  enure  according  to  the  Surrender, 
becaufe  he  had  Notice  of  the  true  Surren- 
der ;  and  when  a  Man  is  admitted,  he  is 
in  by  the  Surrender.  Sed  qaar.  Where 
it  is  faid  that  if  the  Prefentment  differ  in 
Points  material  from  the  Surrender,  that 
there  the  Admittance,  Prefentment,  and 
Surrender  are  all  void :  It  feems  this  muft 
be  underftood,  if  the  Time  for  prefenting 
the  Surrender  be  paft ,-  for  if  there  fhould 
be  a  Prefentment  and  Admittance  made 
contrary  to  the  Surrender,  fure  this  will 
not  make  the  Surrender  void  before  the 
utmoft  Time  allowed  by  Law,  for  the 
Surrender's  being  prefented  ;  for  it  is  no 
Reafon  to  fay  that  becaufe  the  Prefent- 
ment is  void,  that  therefore  the  Surrender 
is  void,-  for  the  Surrender  depends  not  on 
the  Prefentment,  though  it  may  be  void, 
becaufe  not  prefented,  but  not  becaufe  ill 
prefented.  So  that  if  after  fuch  ill  Pre- 
fentment and  Admittance,  there  fhould  be 
a  good  Prefentment  and  Admittance,  it 
feems  the  Surrender  and  all  the  other  Afts 
will  ftand  good. 

A.  Copyholder  in  Fee,  furrenders  to  the  Cro.  EL 
Ufe  of  himfelf  for  Life,  then  to  his  Son  44*0 
for  Life,  then  to  the  Ufe  of  his  Laft  Will  j  £  °' 
the  Son  dies,  then  the  Father  furrenders  to 
the  Ufe  of  J.  S.  in  Fee,-    adjudged  that 
notwithftanding  the  Surrender  to  the  Ufe 

of 
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of  one  s  Laft  Will,  the  Eftate  remains  in 
the  Copyholder,  and  he  may  furrender  it  in 
his  Life-Time  to  whom  he  pleafes. 
i  Roll.  It  is  faid  in  Rolls^  that  if  a  Copyholder 
Abr.  508.  makes  a  Deed  of  Feoffment,  with  Letter 
of  Attorney  to  make  a  Livery,  it  is  a  For- 
feitures though  no  Livery  be  made;  (fecus, 
if  there  had  been  no  Letter  of  Attorney 
to  make  Livery)  for  by  giving  the  Letter 
of  Attorney  he  hath  manifefted  the  Deter- 
mination of  his  Will,  having  put  it  in  the 
Power  of  another  Perfon  to  pafs  the  E- 
ftate ;  but  when  he  hath  referved  that  Pow- 
er to  himfeif,  he  may  choofe  whether  he 
will  pafs  it  or  not. 


> 
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Abator  and  Abatement. 

TH  O'  the  Midier  abates  (after  Defcent)  the  IJfne 
c/Baftard-eign  has  both  the  Right  of  Poffeffion, 
and  the  Right  of  Propriety ',  Page  27,  28 

For  the  Law  cafis  the  Freehold  on  the  Jffue  before  his  En* 
try,  or  before  the  Mulier  can  abate.  28 

So  the  Entry  of  the  younger  Brother  does  not  abate  the 
elder  Brother's  Right.  24 

Nor  can  the  PoffeJJion  of  the  Heir  be  abated  before  he  is 
acJually  poffejfed.  41 

Norjhall  the  Heir  have  Trefpafs  againft  the  Abator  be- 
fore Entry.  ibid. 
Where  a  Warranty  attaching  on  the  Heir,    bars  him  a- 
gainft  Abators,  Intrudors,  £>Lc.  127 
See  alfo  Baftards,  Difleifors  and  Entry. 

Abeyance 

On  a  Leafe  for  Tears  to  A.  with  Livery,  Remainder  to 
A.'s  right  Heirs,  the  Freehold  is  in  Abeyance,  &c. 
and  the  Remainder  void.  90,  91 

Y  And 
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And  fo  if  limited  by  Way  of  life  executed,  Sec.  for  the 
Freehold  cannot  reft  in  Abeyance  or  Expeffancy  till 
the  tenant  for  Tears  dies.  91 

If  tenant  in  Tail  be  diffeifcd,  and  releafes  to  the  Diffei- 
for  all  his  Right,  this  is  faid  to  put  the  Efiate-teil 
in  Abeyance,  &c.  119 

Parfons  feifed  tn  Right  of  the  Church,  had  only  Eftates 
for  Life,  and  the  Freehold  was  in  Abeyance.  1 03,  &c. 
Vide  Bifhops. 

Actions. 

Ac~iion  ought  not  to  be  above  once  for  the  fame  teing.  44 
But  federal  Actions  may  be  for  different  Rights.       ibid. 
Vide  Title  Courts. 

Admittances  to  Copyholds. 

Admittances  ought  to  be  according  to  the  Surrender,  &c. 

179,  180 

ihe  Admittance  of  tenant  for  Life,  is  of  him  in  Re- 
mainder, &c.  151,  181 

Jf  Copyholder  in  Fee  fur  render  to  the  Ufe  of  A.  for  Life, 
on  A.s5  Death  he  may  enter  without  any  new  Admit- 
tance, or  paying  any  Fine.  181 

But  generally  a  Fine  is  to  be  paid  to  the  Lord  upon  all 
Admittances.     Vide  ib.  182,  &  Tit.  Fines. 

A.  furrenders  to  the  Ufe  of  B.  who  before  Admittance 
furrenders  to  the  Ufe  of  C.  who  is  admitted,  yet  no- 
thing vefts  in  him,  &c.  and  the  Admittance  of  C. 
was  not  the  Admittance  of  B.  259 

And  after  C.'s  Admittance,  yet  B.  may  pay  the  Money 
and  be  admitted,  re-enter,  &c.  ibid. 

But  an  Heir  may  furrender,&cc.  before  Admittance,  ibid. 

If  Land  of  Nature  of  Burrough  Englifto  be  furrendered  to 
one  and  his  Heirs,   who  dies  before  Admittance,  the 

youkger 
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younger  Son  [hall  be  admitted,  becaufe  of  the  Word 
Heirs.  Page  272 

If  a  Qtftom  be  to  furrender  out  of  Court  into  the  Hands 
of  two  Cuftomary  tenants,  a  Surrender  to  the  Heir  of 
a  Copyholder  before  his  Admittance,  is  good.         271 

An  Her  during  Nonage  is  not  bound  to  pray  Admittance, 
or  tender  his  Fine.  270 

See  the  Form  of  an  Admittance,  and  by  what  Words  en- 
tred,  &c.  268 

And  the  Dottrinc  of  Admittances,  &c.         259  to  272 

Quaere,  Whether  Admittances  may  be  by  Implication. 

2.6$)  266 

How  to  compel  the  Lord  to  admit.  173, 174 

For  Fines  on  Admittances.     See  fatle  Fines. 

Agnati  and  Cognati. 
See  their  Difference.  3,  6 

Alienation  of  Feuds,  i$c. 

Originally  not  to  be  without  the  hordes  Licence.  46 

When  Liberty  thereof  given  in  three  Cafes.  46, 47 

?Two  Manners  of  Alienations,  by  Fine  in  open  Court,  and 

by  Feoffment,  coram  paribus.  94 

But  no  Alienation  without  fome  Aft  of  Notoriety.  94,  95 

See  Attornment  a?2d  Livery. 
^tenants  in  capite,  not  to  forfeit  for  Alienation.  47 

Allodium. 

Oppofite  to  feudal  Property.  i,  2 

It  gave  Birth  to  Gavelkind  (Q.)  2 

Prevailed  much  in  the  Saxon  fames.  ibid,  and  46 

Y  2  Affifes. 
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Aflifes. 

When  and  for  what  End  invented,  &c.  ^age  43 

An  Aflife  and  Writ  of  Entry  of  like  Nature^    and  bar 

each  other.  44 

Money  given  as  Attornment,   will  not  found  an  Aflife  of 

Rent,  &c.  82 

Attornment. 

What  it  is  Derived  from  the  Feudal  Law.  75 

The  Keafon  why  inputted,  &c.  75*  76,  77 

Why  continued  after  Alienations  became  free.  76 

Makes  no  Difference  or  Variation  from  the  original  Grant. 

ibid. 
Secret  Attornments  not  coram  paribus,  how  introduced.  84 
Where  Rights  muft  pafs  by  Grant  and  Attornment.  69 
*fitt  Attornment  nothing  paffes  by  the  Grant.  77 

/;;  what  Cafes,  and  how,  and  to  whom  to  be  made.  77, 78 
It  muft  be  made  during  the  Grantors  Life.  83 

He  that  ows  the  Services  muft  make  the  Attornment.  78 
On  grant  of  a  Rent  Charge  or  Seek,  the  Tenant  muft  at- 
torn. 79j  So 
If  the  Lord  grant  the  Services  to  the  Tenant  for  Life9 
the  Remainder  Man  muft  Attorn.  81 
Where  Attornment  pajfes  the  Services,  or  not.      82,  83 
Why  Tenant  for  Life  muft  attorn  on  Grant  of  a  Remain- 
der in  Fee.  84 
Where  the  Attornment  of  either  Tenant  for  Life,  or 

Tears,  is  good. 
Where  the  Tenant  ft: all  be  compelled  to  attorn,  or  not.  95, 96 
Where  one  may  be  forced  to  attorn  to  his  Enemy.  Q.    87 
On  a  Devife  there  needs  no  Attornment.  96 

Eftates  pafs  by  Fine,  &c.  before  or  without  Attornment.  92 
Leffee  for  twenty  Tears  leafes  for  ten,  the  fecond   muft 
attorn  to  the  Grant-  of  him  in  Reverfwn.  87 

So 
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So  where  one  leafes  for  Life,    and  then  grants  the  Re- 

verfion  for  Life,  &c.     Vide  Page  87,  88 

Where  tenant  in  Fee  grants  an  Eftrite  for  Life,  &c.  I  e 

mufi  yet  attorn  on  the  hordes  Grant  of  the  Seigniory.  78 
Aliter,  if  he  grants  for  Life,  the  Remainder  in  Fee,  there 

the  tenant  for  Life  mufi  attorn.  ibid. 

Wloere  a  Remainder  is  granted  for  Life,  if  the  tenant  in 

Poffeffton  has  not  attorn  d  to  him,    he  catinot  attorn  to 

him  in  the  Reverfion.  ibid. 

Where  the  Diffeifee  can't  attorn  to  the  Lord's  Grant  of  a 

Rent.  8o,  81 

Attornment  of  one  Joint-tenant  is  good  for  the  whole 
-.  Land.  83 

Zlkey  ftiay  releafe  to  each  other  without  Attornment  of 

the  tenant.  85 

And  fee  tetle  Feuds  and  Livery. 

Averment. 

No  Averment  lies  againfi  one's  own  Aft  or  Matter  of 
Record.  121 

Avowry.     Vide  Lord  and  Tenant,  and  291. 


Baron  and  Feme. 

Where  the  Husband  is  feifcd  in  her  Right,   he  has  the 
Right  of  Pojfeffion,  and  foe  the  Right  of  Propriety.  1 00 
And  (formerly)  if  he  had  aliened  it,  foe  was  put  to  her 
Writ  of  Right.  1 01 

For  be  could  commit  no  Diffeifin  on  her  Eftate,  &c.  ibid. 
^therefore  the  Law  afterwards  gave  her  a  cm  in  vita,  ibid 
And  now  by  32  H.  8.  c.  -—  Jhe  has  an  a&ual  Entry.  1 02 
Marriages  ftri&ly  obferv'd  by  the  old  Germans,  &c.  be- 
fore Ghrifiianity.  '  100 

Y  3  Baftard- 
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Baftard-eign,  £$c. 

Baftards  excluded  from  feudal  Succeffons,  and  why.  Pag.  1 7 
Reafons  why  Baftardy  is  not  to  he  alledgd  after  the 

Parties  Death.  27 

Subfequent  Marriage  legitimates  'em  by  Civil  and  Canon 

Law,  but  not  by  the  Feudal  or  our  Law.  26 

Xet  their  perfonal  Defetts  die  with  their  Perfons.  ibid. 
And  Entry  of  the  Iffue  of  Baftard-eign  g>ves  a  Right 

both  of  Poffeffion  and  Propriety.  ibid. 

But  where  Mulier  has  entred,  his  Re-entry  gains  only  a 

Right  of  Poffeffion.  27 

Nor  in  that  Cafe  Jhall  his  Iffue  in  ventre  fa  mere  inherit. 

ibid. 
Tet  //Mulier  abate s,&lc.  the  Iffue  of  Baftard-eign  has 

both  Rights.  ibid. 

And  tho  the  Mulier  be  an  Infant,  yet  a  Defcent  to  the 

Iffue  of  Baftard-eign  bars  him.  28 

Battail. 

fatal  by  Battail,  how  introduced,  and  the  Reafcn  of  its 

Pr  a  ft  ice.  142 

When,   and  on  what  Occajion  it  came  to  be  difufed,  &c. 

43,44,  10 1 
None  but  Freemen  to  be  the  Champions  therein.  141 

Who  to  find  the  Champions.  139,  141 

Bifhops,  i3c. 

Bifhops,  Abbots,  &c.  how  feifed  in  Right  of  the  Church. 

102,  103 
See  and  Note  the  Hiftory  of  their  Encroachments.     1 02, 

to  100 
And  fee  title  Difcontinuance. 

Church, 
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Church,  Church-Lands,  &c. 

See  the  Hifiory  of  the  Church's  antient  State  and  He-ve- 
nues. Page  io2  to  109 

A  Succeffor  gains  no  Right  of  PoffcJJion  where  the  Prede- 
ceffor  had  none.  32 

He  pays  no  Relief  &c.  for  thofe  Lands  are  free  Alms, 

ibid. 

See  alfo  fit.  Bifhops,  &c. 

Claim  and  Non-Claim. 

See  the  Difference  between  Claims  of  Rights,  and  Claims 
of  Liberties.  35 

Where  Non-Claim  within  a  Tear  and  a  Day  is  Laches, 
or  not.  36,  38,  39,  &c. 

See  fit.  Laches. 

Confirmations. 

A  Confirmation  defined  and  explained.  69 

Does  not  regularly  create  any  Eft  ate,  &c.  70 

Wherein  it  differs  from  a  Releafe,  Sec.  69,  71 

If  for  an  Hour,  it  confirms  an  Inter  eft  in  Fee.  70 

So  if  to  the  Diffeifors  Leftfee  for  Part  of  the  Term,    it 

confirms  the  whole  Term.  (^.)  70 

(Contra,  If  for  Part  of  the  Term,   and  no  longer.   Vide 

ibid.) 
Tet  a  Confirmation  to  Tenant  for  Life,   does  not  extend 

to  him  in  Remainder.  71 

And  quaere,   //  a  Confirmation  to  one  Diffeifor  Jhall 

enure  to  both.  ibid. 

Where  it  Jhall  be  explained  by  the  Habendum.  71,  72 
A  bare  Confirmation  of  one  Joint-Tenant  to  the  other, 

makes  no  Alteration.  72 

Y  4  Aliter 
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AHter,  Jfthe  Habendum  gives  the  file  Eftate.  Page  72 

So  a  mere  Confirmation  to  tenant  for  Life,  and  bis  Heirs, 

does  not  enlarge  the  Eft  ate.  ibid. 

JUiter,   If  it  be  Habendum  tbe  Land  to  bim  and  his 

Heirs.  ibid. 

How  a  Confirmation  may  amount  to  a  new  Grant,  ib.  73 

The  Lord  by  confirming  tbe  Eftate,  does  not  pafs  bis  Right 

in  the  Seigniory.  74 

But  a  Releafe  of  all  bis  Right  extinguishes  tbe  Seigniory. 

ibid. 
The  Lord's  Confirmation  may  abridge  the  Tenants  Ser- 
vices. 75 
But  can't  enlarge  them,  or  create  new.                     ibid* 
Confirming  a  Villein  to  one  who  bad  him  in  PoffeJJion,  faf- 
fed nothing.  74 

Coparceners. 

One  Coparcener's  Entry  preferves  tbe  others  Eftate.  26 
Contra,  If  one  of  them  diffeife  tbe  other.  ibid. 

See  Tit.  Joint-Tenants. 

Copyholds,  13c. 

They  are  Eftates  at  Will,  and  Villein  Tenures,  &c.  145 
Wherein  they  differ  from  other  Eftates  at  Will.  ibid. 
They  cannot  be  transferred  but  by  Surrender,  Sec.  146 
How  they  are  created  and  guided.  2^2, 244 

Their  Defcent  guided  by  the  Rules  of  Common  Law.  147 
Ergo  they  Jball  not  go  ta  the  Half-Blood.  ibid. 

And  there  fhall  be  a  PoflefEo  fratris  to  make  tbe  Sifter 

Heir.  ibid.  150 

Alfo  tbe  Heir  is  in  PoffeJJion,  and  may  enter,  &c.  before 

Admittance.  147,  151 

And  by  bis  PoffeJJion  has  a  defcendable  Eftate  in  him.  1 48 

And  as  be  reprefents  bis  Anceftor,  fo  does  bis  Heir.  ibid. 

2.  But 
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But  has  no  Tower  to  difpofe,  &c.  'till  aclual  Poffeffwn, 

&c.  Page  148 

And  he  that  claims  (  by  Defcent  )  muft  be  Heir  to  him 

who  was  laftfo  pojjejfed.  149 

But  Copyholds  in  other  Refpecls  do  not  partake  of  the 

Nature  of  Freeholds.  ibid. 

For  they  are  not  Affets  in  the  Heirs  Hands.  ibid. 

Nor  do  they  carry  Dower,  or  a  Tenancy  by  Citrtefy  ibid. 
Nor  fh all  a  Defcent  take  away  an  Entry,  &c.  149,  150 
NorfhaU  betaken  in  Execution  by  Elegit, &c.  (quaere.) 
In  what  Cafes  they  may  be  entailed  or  not.  153  to  163 
Where  they  have  been  ufually  granted  in  Fee,  a  Grant  to 

one  in  U  ail,  or  for  Life  or  Tears,  is  good.  181 

Where  a  Copyholder,  or  his  Leffee,  may  maintain  E- 

jecJment,  or  not?  199  to  201 

What  are  Dif continuances  of  Copyhold  Eftates.      176 

to  179 
How  Entails  of  Copyholds  may  be  avoided.  1 63, 1 64 
ttbe  particular  ^tenant  holds  of  the  Lord,  and  not  of  him 

who  created  his  Eftatc.  160,  162 

By  what  Means  they  may  be  cxtinguijhed  or  defiroyed. 

208,  209,  210 
What  are  Forfeitures  of  Copyholds,   or  not.    See  211, 

to  228 
Kefcous  and  Replevin  are  Forfeitures.  228 

Forfeitures  for  Treafon,  Felony,  Outlawry,  &c.  226, 227 

For  Wafte,  vide  VVafte. 
Where  Forfeiture  of  Part  extends  to  the  Whole.  203,  204, 

231,232 
Who  to  take  Advantage  of  the  Forfeiture.  226  to  230, 

234 
Where  Prefentment  is  neceffary  to  make  a  Forfeiture.  23 1 
On  an  Entry  for  a  Forfeiture,  the  Lord  Jh all  have  the  Em~ 

blements.  234 

Where  Forfeitures  are  difpenfed  with  or  purged,  232, 233 

A  fuc~ 
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A  fucceeding  Lord  Jhall  not  take  Advantage  of  a  Wafte 
done  in  the  ffime  of  his  Predecejfor.  ?age  234 

If  tenant  for  Life  fur  renders  to  tbeUfe  of  another  in  Fee, 
'tis  no  Forfeiture,  178 

Where  Non-appearance  at  the  Lord's  Court  is  a  Forfeiture^ 
or  not.  215 

Surrenders  of  Copyholds,  how  to  be  made,&LC.  Vide  17S, 

236,  237,  283 

The  Effecl  of  Surrenders  in  general.  177  to  180,  207, 

237  to  250 

the  Operation  and  Effect  of  fpecial  Surrenders  to  Ufes9 
&c.  239  to  257,  259,  269,  272 

Of  Surrenders  on  Condition,  with  Limitations^  &c.  Vide 

ib.  ib.  &  179,206 

Of  Surrenders  tothe  Ufc  ofLafi  Wills.  257, 25$,  320, 181 

01  Copyhold  Grants,  Leafes,  Releafes,  &c.   176  to  289 

Of  a  Kcleafe  on  a  Dijfeifin  thereof  180 

But  Note  j  noD'Jfeifm  can  be  thereof  ^  quaere-  289,  292 

Of  Fines  payable  on  Admittances,  &c.  181,  182 

No  Fine  is  due  either  on  a  Defcent  or  Surrender,  tili  Ad- 
mittance. 20$ 

How  to  be  demanded  and  affeffed.  ibid. 

Said,  in  Cafe  of  a  Widms  Eftate,  no  Fine  is  due.  Sed 
quaere.  209, 210 

f<®0  Tears  Value  an  unreafonable  Fine,  if  on  a  Surrender. 

224 

But  on  a  Forfeiture,  &c.  it  feems  otherwife.  225 

Refufing  to  pay  a  Fine  (jeafonabie)  is  a  Forfeiture.    275 
Debt  lies  for  fuch  Fines.  ibid.  Vide  291 

Of  Common  belonging  to  Copyholders.         Vide  208,  21  q 
O/Copyhold  Courts.  Vide  20?  and  Courts,  infra. 
Of  Copyhold  Cuftoms.  Vide  Cuftoms. 
Of  Lords  of  Manors,  &c.  Vide  Lord  and  Tenant,  and 

Manors. 
What  Statutes  extend  to  Copyholds,  or  not.   Vide  Sta- 
tutes. 

Courts. 

1 
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Courts. 

When  Grants,  &c.  were  emitted  to  be  made  in  Lords 

Courts,  and  transferred  to  the  Kings  Court.  Page  94 
Where  Debt  lies  in  the  Kings  Court  for  Damages  given 

in  the  Lord's  Court.  208 

Alfo  Debt  lies  in  the  King's  Court  for  a  Fine  in  the  Lord's 

Court.  291 

What  ABions  lie  in  the  Lord's  Court.  208 

When  Caufes  were  drawn  into  the  Kings  Courts  from 

Country  Judicatures.  43 

A  Court-Baron  cannot  be  held  off  from  the  Manor.  203, 

235 

Covenant. 

ffho*  a  Leafe  is  a  Covenant  real,   yet  the  Leffee  is  only 

Bailiff  for  the  Leffor.  30 

ADiffeifor  and  his  Heirs  are  bound  by  a  Covenant.  30, 31 

Death. 
A  Civil  Death  does  not  take  away  Entry.  30 

Defcents. 

Of  Defcents  which  take  away  Entries.   Vide  18  to  32 

ADefcent  (generally)  creates  a  Right  of  PoffeJJion.  18, 

20 

A  Defcent  does  not  bar  the  Entry  of  Infants,    Feme  Con- 
verts, Non  Compos,  &c.  2fr 

A  Diftrefs  is  incident  on  a  Right  of  Poffejfion,  or  a  De- 
fcent caft.  20 

Chatties  cannot  defcend,  &c.  41 

See  7tt,  Baftards  and  Entry, 

Dif- 
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Difcontinuance. 

The  Definition  andDivifion  of  Difcontinuances.  Page  99, 

100  to  120 
Three  Kinds  of  Difcontinuances. 

1.  By  a  Husband  in  Bar  of  his  Wifes  Right.  99, 1 00,  &C. 

2.  By  a  Bijhop  in  Bar  of  the  Church's  Right.  102,103, &c. 

3.  By  the  Tenant  in  Tail  in  Bar  of  his  Iffue.      108, 109 
And  fee  the  Reafon  why  in  tbefe  Cafes  Entry  was  tolTd. 

101,  102,  109 
Bifhops  might  alien  the  Right  of  Poffeffton.  102 

But  not  the  Right  of  Propriety  without  the  Chapters  Con~ 
fent.  ibid. 

The  Releafe  of  Tenant  in  Tail  to  a  Diffeifor  works  no 
Difcontinuance,  &c.  1 1  o 

But  a  Releafe  with  Warranty  will  work  a  Difcontinuance. 

112 
Inftances  of  Conveyances  which  pafs  the  Right,  hut  work 
no  Difcontinuance.  ibid. 

If  Tenant  in  Tail  Leafes  for  Life,  &c.  it  works  a  Difcon- 
tinuance. 113 
And  a  new  Reverfion  in  Fee  is  gained  to  the  Tenant  in 
Tail.                                                                     ibid. 
Vide  plus  of  Difcontinuances  by  Tenant  in  Tail.   ibid. 

114,  &c. 
-The  Reafon  why  Tenant  in  Tail  may  difcontinue  in  Fee, 

116 

Jn  what  Cafes  he  cannot  difcontinue.  117, 118, 119 

As  where  he  has  a  Right  of  PoffefJiony  hut  is  not  poffeffed 

by  Virtue  of  the  Entail.  118 

Difcontinuance  of  Copyhold  Eftates.    Vide  Copyholds^ 

and  176,  177,  &c. 


Diffeifor 
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Difleifor  and  Difleifins. 

By  a  Difleifin  in  Fee  the  whole  Fee  is  in  the  Difleifor. 

Page  in 

A  Difcent  on  a  Difleifin  creates  a  Right  of  Poffeffion. 

18,  19,  20,21 

And  the  Diffeifee  is  put  to  his  real  Aftion.  18 

A  Difleifor  and  his  Heir  by  Defcent  are  hound  by  Cove- 
nants in  a  Leafe.  3°>  3* 

A  Difleifor  dying  feifed,  tho  within  the  Tear  and  Day, 
gives  a  Right  of  PoffeJJion  to  his  Heir.  39 

A  Difleifin  feparates  the  PoffeJJion  and  the  Right,  &c.  49 

Where  a  Diffeifee  may  attorn  to  the  Lord's  Grant  of  Rents, 
&c.  80 

<tbe  Diffeifee" s  Releafc  to  the  Difleifor's  Leffee,  entires  to 
him  in  Remainder.  ibid. 

No  Difleifin  (properly  J  of  a  Right,  but  of  the  Poffeffion. 

Ergo,  cannot  be  of  a  Reverjion  while  my  tenant  is  in 
PoffeJJion.  ibid. 

And  his  Attornment  does  not  oujl  me  of  my  Right,  ibid. 

For  the  wrongful  Payment  of  the  Stenant  fhall  not  deveft 
my  Right.  ibid. 

And  on  a  Difleifin  of  the  Demeans  of  my  Manor,  the 
Services  are  ft  ill  in  me.  ibid. 

Where  Diffeifces  may  enter  into  the  Demeans,  or  diftrain 
for  the  Services.  ibid. 

'fill  a  Right  of  Poffeffwn  is  gained  by  Defcent,  the  Dif- 
feifee may  re-continue.  98 

A  Diffeifee  (Difleifor)  having  PoffeJJion,  may  take  a  Re- 
leafe  of  the  Right.  no 

If  the  Diffeifee  diffeifes  the  Heir  of  the  Difleifor,  he 
thereby  gains  no  Right.  123 

No  Difleifin  (properly)    of  a  Copyhold,  &c.   289,  292, 

quaere  180 
Diftrefs. 


J?*»W, 
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Diftrefs. 

A  Diftrefs  firft  invented,   that  the  Land  might  not  be 
feifed  for  a  Neglett  of  Services,  &c.  Page  34 

See  alfo  Sfit.  Defccnts.  $ 

Donatives. 
They  are  a  Part  of  the  King's  Regale.  107 

Dower, 

Dos  and  Dower,  what  it  is  by  the  Civil  Law,  &c.    99 
How  introduced  by  the  Feudal  Law.  1 00 

A  Reverfan  after  Dower  only  a  naked  Right.  24 

Alfo  the  Wife  'till  endowed  has  only  a  naked  Right.    23 
The  Dower  Qor  Endowment)  is  the  Wife's  own  A3.  qu» 

*3>  24 

Emblements. 

The  Lord  to  have  them  on  his  Entry  for  Forfeiture  of  a 

Copyhold.  254 

How  Emblements  fhall  be  difpofed.  290 

Entry, 

What  it  is,  vide  35. 

Ant  tent  ly  made  coram  paribus,  &c.   35,  48,  77,  84,  93 
Where  'tis  not  toll'd  by  a  Be f cent.  21, 22 

Difference  between  a  Right  of  Entry,  and  a  Title  of  En- 
try. 23 
Entry  of  younger  Brother  does  not  abate  the  elder's  Right. 

24 

But 
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But  it  generally  abates  the   elder   Brother's  Poffeffion, 

Page  25 
*£he  Entry  of  Infants,  Feme  Coverts,  &c.   is  not  barrel 
by  a  Defcent.  28 

Where  an  Entry  is  tolfd,  the  mean  Profits  are  alfo.    42 
Why  Entry  is  tolVd  upon  a  Difcontinuance.  1 09 

Where  an  Efcheat  doth  not  take  away  Entry.  22 

An  Entry  and  a  Claim  by  the  Feudal  Law  are  the  fame. 

35 

^threats,  Violence,  &c.  will  excufe  an  Entry,  &c.       36 

Note  j  no  acJual  Entry  is  till  Pojfeffwn.  41 

Vide  Copyholds,  Diffeifin,  Emblements,  Feoffments, 
&c. 

Efcheats.  Vide  Entry  and  Feuds. 

Eftates. 

If  Eftates  are  in  Poffeffion,  no  Livery  is  required  ;  and 
if  in  Reverfion  no  Attornment.  96 

Copyhold  Eftates  hew  created,  and  by  what  Rules  guided. 
Vide  Copyholds,  and  242,  244 

Fealty. 

Fealty  infeparably  incident  to  a  Feud. 

Draws  with  it  Wardjhip,  Marriage,  and  Relief  81, 89 

Felony. 
Of  Forfeitures  thereby.  Vide  Copyholds,  and  226,  227 

Feoffments. 

Feoffments,  and  Entries,  thereon  anciently  made  coram 
paribus, &c.  35,  48,  77,  84,  93, 94 
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If  a  Biffeifor  enfeoffs  on  Condition,   and  the  Feoffee  dies 

feifed,  his  Heir  gains  a  Right  of  Poffejfion.  Page  30 
But  an  Entry  for  the  Condition  broken,   defiroys  the  E- 

ft  ate.  24,  34 

IV hen  Feoffments  (private)  begun  not  to  alter  the  Right 

ofPoffeffwn.  39 

Feoffments  fecret  prove  mifchievous.  45 

Feoffment  of  a  Feud  paffed  nothing  'till  Livery  (or  At- 
tornment). 77 
Nor  could  feudal  Feoffments  be  defeated  without  Atts  of 

Notoriety.  86 

Why  Tenant  for  Life  or  Tears  by  Re-entry,  can't  defeat 

the  whole  Feoffment.  ibid. 

So  if  either  recovers  in  an  Affife  or  Ejectment,  ibid. 
Leafe  to  A.  for  Tears,  with  Livery,  Remainder  to  A.'s 

right  Heirs,  is  a  void  Feoffment.  99 

See  the  ancient  Manner  of  conveying  by  Feoffment.  9  3  #4 
All  Feoffments  had  anciently  a  Warranty  annex9 d  (ex- 

preffed  or  implied).  1 09 

Where  a  Feoffment  with  Warranty  bars  thelffue  in  fail, 

or  not.  118,119 

Where  tenant  in  fail  enfeoffs  his  Heir  of  full  Age,  and 

dies,  the  Heir  mtift  hold  by  fuch  Feoffment  (only).  122 

Feuds,  or  Feods. 

What  a  Feud  is,  and  of  the  Vaffals  Rights  therein.     1 

And  how  it  was  obtain* d  and  enjoyed.  ibid. 

At  fir  ft  'twas  very  un fettled,  and  how  it  became  certain.. 

1,2 

The  Lords  at  firft  entitled  by  Election,  &c.  and  the  Te- 
nants meerly  at  Will.  ibid. 

After  made  certain,  for  Tears,  Life,  or  in  Fee.        ibid. 

A  Feudal  Property  or  Tenure,  and  Allodium  are  oppofite. 

The  Difference  between  *em,  and  that  the  former  gave 
Birth  to  Gavelkind.  2 

The 
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The  Divifion  of  Feuds  into  Hereditary ',  or  for  Life.  Page  2 
zdly,  Nobile  or  Military,  &.  ignobile  or  Villein.  10 
$dly,  Novum  &c  Antiquum.  14,  16 

Feudal  Succeffwns,  how  introduced.  8,  9 

Why  at  firft  it  faffed  to  the  Eldeft  Male,  9 

And  he  to  be  married  with  the  Lord's  Confetti.  ibid. 

To  go  to  all  the  Defcendants  of  the  Donee,   of  the  whole 
Blood.  10,  ii,  12 

But  thofe  of  the  half  Blood  were  excluded,  and  why.  1 15 12 
And  fo  were  the  ijfue  of  a  fecond  Marriage.  12 

For  the  Lord  had  only  the  firft  Marriage.  ibid. 

The  Father  of  the  Feudatory  was  excluded,   and  why. 

145  15 

And  fo  were  Baftards.  See  the  Reafon.  1 7 

Where  it  fh all  go  to  the  Uncle.  15 

Seifinam  facit  ftirpem,  a  Rule  therein.  1 1 

And  fo  pofTeflio  Fratris  facit  fororem  eflfe  heraedem.13 
How  to  make  Claim  thereto.  11,  12 

Where  to  he  per  Formam  Doni.  1 3 

How  efcheated,  and  how  forfeited.  14,  33,  34 

How  re-eftablifhed  when  broken  or  divided.  1  o 

Not  alienable  without  the  Lord's  Confent,  and  why.  46 
Nor  transferred  without  the  Tenant's  Attornment.  75 
Feuds,  when  conftdered  as  a  civil  Right.  44 

Originally  created  by  Grant,  &c.  but  now  fubftfting  only 

in  Prefcription.  125 

Feudal  Tenants  would  not  attorn  to  a  new  Lord  without  a 

new  Warranty.  ibid. 

After  Quia  Emptores,  Conveyances  with  Warranty  had 

all  the  Effecls  of  Feudal  Contracts.  ibid. 

xft,  It  repelled  the  Warrantor  and  his  Heirs  from  claiming 

the  Land.  126,  127,  142 

zdly,  The  Warrantor  might  be  vouched  to   defend  the 

Land,  &c.  i29?  143 

$dly,  The  Tenant  of  the  Land  might  have  a  Warrantia 

Chartae,  &c«  130,  143 

1*  Fines. 
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Fines. 

Fines,  why  fo  called.  Page  93 

How  and  upon  what  Motives  originally  introduced.  95 
Ft  faffed  nothing  but  what  the  Grantor  could  feize.  ibid. 
It  fajfes  the  Eftate  before  for  without  J  Attornment.  92 
And  the  Grantee  fhould  have  Wardfloip^    or  enter  for  a 

Forfeiture  or  Efcheat  before  it.  ibid. 

But  could  not  diftrain  or  have  Afiion  of  Wafte>  &c.  ibid. 
Or  a  Writ  of  Entry  ^  ad  communem  legem,    or  in  con- 

fimili  cafu,  &c.  ibid. 

But  what  the  Lord  might  feize  (as  Heriot^  Wardfloip^  &c.) 

he  might  take  before  Attornment.  93 

Antient  Manner  of  conveying  by  Vine.  ibid. 

Fines  for  Alienation^  how  they  came  to  be  difufed,  45, 47 
For  Copyhold  Fines,  fee  Copyholds. 
» 

Forfeitures.  See  Copyholds  and  Feuds. 

Gavelkind. 
Vthat  it  proceeded  from  the  Saxon  Allodium.  2 

Grants. 

2o  be  taken  moft  flrongly  again  ft  the  Grantor.  73 

Where  a  Confirmation  may  amount  to  a  new  Grant.  72, 

73 
Of  Grants  by  the  Words  Dedi,  conceffi  (&  confirmavi.) 

73,75 
Grant  of  Rights  of  Foffeffum  and  Propriety  feverally9 

ibid. 
Where  Grants  pafs  nothing  'till  Attornment.  79,  80 
Grant  of  a  Seigniory •,  how  and  by  whom.  81,  82 

Habendum 
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Habendum. 

Of  Habendums  explaining  the  Manner  of  Confirmations. 

Page  71,  7a 
Of  Habendums  in  Copyhold  Grants.  24$ 

Hariot. 

When  pay  able  1  and  to  whom.  89 

Heirs. 

Where  that  Word  is  neceffary  in  Grants  of  Hereditary 

Fends.  2,  67,  68,  70 

Where  it  is  a  Word  of  Limitation  or  of  Pur  chafe.  252, 

256,  272 

See  the  Words  Heirs  of  his  Body  expounded.  255 

A  Relief  is  to  be  paid' by  the  Heir  of  a  Diffeifor.       21 

tfhe  Heir  notwithflanding  Dower9  has  the  Freehold  in 

him.  23 

Tet  his  Reverfion  after  feems  only  a  naked  Right.      24 

Vthe  Heir  of  a  Dijfeifor  who  died  quietly  feifed,  gains  a 

Right  of  Pojfeffion.  3  3 

If  a  Dijfeifor  dies  feifed,   tho  within  a  Tear  and  Day, 

yet  if  no  Entry  be,  it  gives  a  Right  of  PoJfeJJion  to  his 

Heir,  39 

Homage,  and  Homage  Anceftrel. 

Of  the  Vow  or  Profeffion  of  Homage  to  the  Lord.        89 
See  the  Nature  and  Effect  of  that  and  Homage  Anceftrel. 

138,  141  to  144 

The  Lord  of  tfye  Homager  was  obliged  to  defend  his  ?fe- 

nants  Poffeffion  by  Plea  or  Battail,   and  to  find  him  4 

Champion,  &c.  138,  139 

Z  2  And 
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And  fuch  tenant  was  hound  to  defend  his  Lord  by  his 
Body,  &c  Page  141 

that  fuch  Homage  had  Warranty  annex' d  to  it*        142 

See  the  Effects  and  Operation  of  fuch  Warranty.  142, 143, 
and  tit.  Feuds. 

See  alfo  125,  126 

Infants. 

IVhere  their  Entry  is  barrd  by  a  Defcent.  28 

An  Infant  Dijfeifor  gains  only  a  naked  Pojfejfwn*  29 

So  if  be  aliens,  and  the  Alienee  dies  feifed,  &c.  ibid. 

And  if  he  recovers,  &c.  he  is  ft  ill  a  Dijfeifor.  ibid. 
Vide  infra  Laches. 

Joint-Tenants. 

Attornment  of  one  paffes  all  the  Eft  ate.  83 

if  they  leafe  for  Life  they  may  yet  releafe  to  each  other. 

And  that  without  any  Attornment  of  the  tenant.       ibid. 

King. 

the  King  is  Guardian  of  the  Spiritualties  Tempore 

vacationis.  1 04 

He  may  ereB  and  endow  Donatives,  &c.  107 
Of  the  King's  Courts,  &c.  Vide  Courts. 

Laches. 

A  Laches  is  not  to  be  fuppos'd  in  Infants,  Verne  Coverts^ 

.    &c.  29,  122 

A  Laches  of  Tear  and  Day  is  founded  on  the  Feudal 

Law*  36,  37-     Vide  25. 

j-<eaies» 
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Leafes,  &c. 

f 'ho'  a  Leafe  is  a  Covenant  real,  yet  the  Lejfce  is  only 
Bailiff  for  the  Lejjbr.  Page  30.  Vide  49 

And  the  Diffcifor  and  his  Heir  is  bound  thereby.  3 1 

And  the  Leffee's  Entry  before  a  Be f cent  revefts  the  Free- 
bold  in  the  Lejfor.  ibid. 

Livery. 

How,  and  in  what  Manner  to  be  made,   coram  paribus, 

&c.  35>  36,  77?  78 

9 fill  Livery  nothing  gaffed  by  a  Grant  of  the  Feud.  77 
Both  Livery  and  Attornment  antiently  made,  coram  pa- 
ribus. 78 
Leafe  to  A.  for  Tears,  &c.  with  Livery,  Remainder  to 
his  Heirs,  is  a  void  Fee.  90 
See  alfo  Attornment  and  Feud. 

Lord  and  Tenant. 

Lords  and  tenants  of  Feuds,  their  reciprocal  and  rela- 
tive Duties.  1,  75,  76 

And  fee  the  Keafons  of  thofe  relative  Duties.  141 

The  Lord's  confirming  the  Tenant's  EJiate  does  not  pafs 
the  Seigniory.  74 

But  by  his  releafing  his  Right  he  extinguifhes  the  Seig- 
niory, ibid. 

How  the  Lord  may  abridge  or  enlarge  the  Tenant's  Ser- 
vices, ibid. 

He  could  not  pafs  over  his  Tenants  without  their  Affent 
by  Attornment.  75 

fhe  Tenant's  Attornment  cannot  vary  the  Lord'j  Grant. 

76 

%  3  Where 
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Where  the  Lord  may  avow  on  a  Diffeifor  or  a  Stranger. 

Page  no 
the  free  Tenants  of  a  Feudal  Lord  were  to  he  his  Cham- 
pions. 141 
Vide  Battail. 

Lords  of  Manor sy  their  Authority  and  Power.    180,  183 

to  199^35 

What  a  Dominus  pro  tempore,  or  other  contingent  Lord 

may  do.  1 84  to  1 95 

ihe  Lord  himfelf  may  make  Admittances,  Grant s,  &c, 

off  from  the  Manor.  203.  Vide235,  236 

But  'tis  faid  a  Steward  mufi  do  it  within  the  Manor. 

ibid.  ibid. 
Tet  it  feems  a  Steward,  efpecially  impowered  may  do  it. 

ibid.  ibid. 
For  other  Duties  of  a  Steward.  ibid,  ibid,  &  295  to 

303 

Manor. 

Where  the  Grant  of  a  Manor  will  pafs  Leafesfor  Tears 9 
hut  not  for  Lives,  Sec.  98 

Acufiomary  Manor  may  he  held  by  Copj  of  Court- Roll. 

20I5  202 

The  Lord  hut  not  the  Steward  may  make  Admittances  off 
from  the  Manor.  203,  235 

A  Court-Baron  cannot  he  held  off  from  the  Manor,    ibid. 

Marriages.  Vide  Baron  and  Feme, 

Maxims. 

Affe&io  imponit  Nomen  operi.  41 

Arbitrio  Domini  Res  aeftimari  debet.  225 

Homagium  repellit  Perquifitum.  126,  142 

Matrimonium  fubfequens  tollit  Reatum  praecedens.  26 

Nemo 


The    TABLE 

Nemo  poteft  effe  Tenens  &  Dominus.  Page  142 

Nemo  plus  Juris  dare  poteft  quam  ipfe  habet.  1 92 

PofTeflio  Fratris  facit  fororem  eflfe  Hseredem.  1 3 

Quantum  Tenens  Domino  Tantum  Dominus  Tenenti 
debet  praeter  folam  Reverentiam.  141 

Seifina  facit  ftirpem,  &c.  1 1 

Unumquodque  folvetur  eo  Ligamine  quo  Ligatum  eft. 

Non  compos,  &c. 

Their  Entry  not  barrd  by  a  Defcent.  28 

None  can  flultify  bimfelf;  bow  he  may  he  relieved,  ibid, 
Of  the  Cujlody  of  a  Lunatic  and  his  Lands,  29  o3  2  9 1 

Notoriety. 

What  Acts  of  Notoriety  are  neceffary  in  attaining^  fof- 
fefftng  or  transferring  of  Feuds.  35,  48,  77,  84  to 

87,110 

Entry  is  a  Notoriety.  114 

So  is  Livery  and  Attornment,   and  muft  he  made  coram 

paribus.  35,  36,  37,  38 

Occupant, 
Of  a  fpecial  Occupancy.  ill 

Outlawry. 
IV bat  forfeited  thereby.  227 

Perpetuity. 
None  where  the  Contingency  is  during  a  Life*  91 

Z  4  Fofleffion, 
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Poffeflion,  and  Right  of  Poffeflion. 

A  Right  of  Poffeflion,  what  it  is,  &e.      Page  78,  118 

Of  a  naked  Pofjcjfion,  and  how  tamed  to  a  Right.         20 

When  a  naked  Poffeflion  defcends  on  the  Heir,  it  makes 
a  Right  of  Pofleflion  difiincl  from  a  Right  of  Propri- 
ety. 23 

How  Dower  avoids  the  Poffeflion  of  the  Heir.         ibid. 

9 till  Endowment  the  Wife  has  only  a  naked  Poffeflion. 

ibid. 

Poffeflion  of  the  younger  Brother  is  Poffeflion  of  the  el- 
der. 25 

i.  e.  3cTill  fome  Acl;  done  that  manifefts  the  contrary,  ibid. 

Where  the  Entry  of  the  younger  Brother  deftroys  the  Pof- 
feflion of  the  elder.  ibid. 

No  Defcent  or  Acl  of  Law  Tempore  domeftici  Belli, 
gives  a  Right  of  Poffeflion ,  contra  //  in  iime  of  a 
Foreign  War.  3  * 

No  Poffeflion  could  pafs  by  the  Feudal  Law,  hut  coram 
paribus.  110 

But  a  Bijfeifor  that  had  the  Poffeflion  might  take  a 
Releafe  of  the  Right.  ibid. 

And  when  the  Poffeflion  and  Right  are  feparated  by  the 
Dijfeifin  they  are  united  by  the  Releafe.  48 

Note  j  A  Differ  for  has  the  naked  Poffeflion,  his  Feoffee 
an  actual  or  colourable  Poffeflion,  and  the  Heir  the 
Right  of  Poffeflion.  45,  48 

See  the  EffeSl  of  a  naked  Poffeflion  dipnoi  from  a  Right 
of  Poffeflion  j  and  of  a  Right  of  Poffeflion  dijlintf 
from  a  Right  of  Propriety.  12.0,  I2j,  &c, 

Vide  Ht.  Rights, 

propriety.  Vide  Poffeflion  and  Rights. 

Releafe. 
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Releafe. 

^Releafe  is  a  Conveyance  of  a  Right  to  him  in  Poffeffwn^ 
&c.  Page    8 

So  that  a  Releafe  unites  the  Right  to  the  Poffeffwn.  ibid. 
Wherein  a  Releafe  differs  from  a  Feoffment.  ibid. 

te  whom  the  Releafe  is  to  he  made^   and  what  may  or 
may  not  he  releafed.  49 

It  muft  he  to  the  tenant  of  the  Freehold^  &c.  ibid. 

A  PoJJihility  cannot  he  releafed.  ibid. 

But  a  Freehold  in  Law  may.  ibid,  and  so 

Four  Kinds  of  Releafe s  operating  four  Ways.  50 

17?.  By  transferring  the  Right.  ibid. 

2dly.  By  extinguifhing  the  Right  (or  Eft  at  e^.  58 

^dly.  By  enlarging  the  Efiate.  63 

qtbly.  By  transferring  the  Eft  ate.  67 

A  Releafe  can't  he  to  the  Lcffee  of  a  Dijfeifor?    hecaufe 
a  Stranger  to  the  Freehold.  70 

A  Releafe  to  lenant  for  Life  enures  to  him  in  Remain- 
der. 80 
But  not  the  Releafe  of  the  Feudal  Lord  to  his  tenant  for 
Life.                                                                        ibid. 
foint -ten  ants  may  releafe  to  each  other  <>   fans  Attorn- 
ment of  the  tenant.                                                    85 
tenant  for  Life  and  Remainder  for  Life^  he  in  Reverfion 
may  releafe  to  him  in  Remainder.                          ibid. 
Releafe  by  a  Diffeifor  to  tenant  in  tell^    works  no  Dif- 
continuance.                                                             no 
Nor  does  it  pafs  any  Right  of '  Poffcffon,  and  why.  110,111 
Quaere,  What  Eft  ate  a  Diffeifor  has  by  fuch  Releafe.  1 1 1 
A  hare  Releafe  to  a  Diffeifor  paffes  only  a  Right.     112 
But  a  Releafe  with  Warranty  works  a  Dlfcontinuace.  ibid. 
Where  a  tenant  in  teil  releafes  to  a  Dijfcifor^  puts  the 
teil  in  Abeyance.                                                 119 

• 
Remainder. 
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Remainder. 

What  Jhall  be  a  contingent  Remainder,  &c.  Page  91, 91 
Where  a  Remainder  Man  in  Fee  releafes  to  the  ^Tenant 
for  Life,  it  does  not  defiroy  the  Remainder  5  contra  if 
the  Remainder  be  in  STail.  119^ 120 

Remitters. 

A  Remitter  is  the  Refutation  of  an  old  Title,  and  not 
the  acquiring  a  new  one.  122 

3* be  Foundation  and  Reafon  of  Remitters.         120, 121 

Where  the  Diffeifee  takes  hack  only  a  naked  Poffeffion,  he 
is  remitted.  ibid- 

Contra,  //  the  Dtffeifor  transfers  it  back  for  Life  or 
Tears  by  Deed?  &c.  121 

And  where  the  Proprietary  takes  back  the  Eftate  by  Deed, 
&c.  he  is  not  remitted.  1 22 

Contra,  where  the  Right  of  Poffeffion  is  caft  upon  him 
by  Law,  or  where  be  comes  to  it  by  Feoffment  under 
Age,  or  during  Coverture,  &ic.  122 

A  Feoffment  or  Eftate  for  Life  or  Tears,  or  on  Condition 
to  an  Infant  or  Feme  Covert,  that  has  Right  of  Proprie- 
ty, is  a  Remitter.  123,  124 

Rights. 

A  naked  Poffeffion  is  no  Right.  1 8 

How  a  Diffeifor  may  acquire  a  Right.  1 8,  1 9 

Where  a  Defcent  creates  a  Right  of  Poffeffion.  18  to  21 
*the   Difference  between  a  Right  of  Poffeffion   and    a 

Right  of  Propriety.  19,  20 

But  on  a  Feoffment  on  Condition  the  Feoffee  has  both,  till 

the  Condition  broken^  and  an  Entry  thereupon,   22,  23 

Nwe 
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-None  by  his  own  Wrong  can  give  him  [elf  a  Right.     Page 

24,30,  123 

therefore  the  Bijfeifee^  dijfeifwg  the  Heir  of  the  Dijfei- 
Jor,  gains  no  Right.  123 

Where  a  Right  of  Pcjfejjion  may^  or  may  not  be  ac- 
quired^   Tempore  Belli.  31 

A  Succeffor  gains  no  Right  where  the  Prcdecejfor  had 
none.  32 

A  Right  of  Propriety  in  the  Saxon  times  only  recovera- 
ble in  a  Writ  of  Right.  43 

He  who  has  pafs  dhis  Right  can't  impeach  the  Eftatc,  73 

the  EffecJ  of  a  Right  of  Poffcffion  dijlinci  from  a  Right 
of  Propriety.  120,  121,  &c. 

A  Right  of  Pcjfejjion  can't  be  devefied  but  by  an  elder 
title.  123 

If  a  Proprietary  re-obtains  the  Right  of  Poffcffion  by  A- 
greement)  he  intift  fo  hold  it.  121,  122 

Seigniory. 

When-y  how  and  by  whom  it  may  be  granted.        81,82 

Services. 

Of  Knights  Service,  and  Soccage  Services.  97,  9S 

the  Service  of  one  Man's  Body  not  to  be  perform' d  by  an- 
other's Body^  without  the  Lord's  Affent.  48 
IV here  Dijfeifees  may  difirein  for  Services.  98 
See  Diftreffes,  Fealty,  Homage. 

Statutes. 

General  Rules  for  expounding  Statutes.  152,  1 65 

No  general  Words  fhall  prejudice  the  King  or  Lord  of  a 

Manor )  &c.  ibid. 

Where 


nants  by    Curtefy  from 

Warranty.        Page  133 

Weft.  2.  De  Donis  Cond. 

95,  96,  101,  i33>  153 

32  H.  8.  c.  28.    0/  Entries. 

101 
Quia  Emptores.  47,79,89 
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Where  general  Words  Jhall  be  extended  to  Copyholds^  or 
not.  ibid.  ibid.  Vide  infra. 

1 'be  following  particular  Statutes  explained  9  &c. 

Magna  Charta.  Page  94 
Praerog.  Regis.  79 

De  Bigamis.  131 

Mar  lb.  c.  20.  of  Entry  in 

le  Poft.  45 

Glouc.  c.  1 .  of  Damages  in 

Diffeifm.  79 

Glouc.  c.  3.  retraining  2e- 

Note;  fince  Quia  Emptores,  Warranty  has  been  frequent 
in  Conveyances.  125 

Statutes  extending  or  not  extending  to  Copyholds,  viz. 

27H.  8.  c.  —  ofjointures.ib. 
27  H.  S.c.io.ofUfes.  172, 

239 
31,  32  H.  8,  of  Partitions. 

172 
Weft. 2.  c.  18.   of  Elegit s. 

173 

Afo*  1  Ed.  6.  r.  14.  &c.  ///*//- 

tioned.  ibid. 

iVor  32  H.  8.  c.  28.  0/  r.  38. 


Copyholds  are  within 

Weftm.2.  De  Donis  cond. 

153  to  158 

13  El.  c.  10.  of  Deans  and 
Chapters  Lands.        166 

Weft.  2.  c.  3.  />£r  totum.171 

32  H.  8.  £.  9.  againfi  Cham- 
perty.  172 

2  Ed.  6.  c.8.    of  Traverfes. 

173 

5  El.  £.  14.    0/  Keen f ants. 

ibid. 
29  El.  c.  5.   0/  Kecufants. 

175 

I?/tf  tfr?  720*  within 
11  H  7.  c.20.  169 


166,  174 
Nor  31  El.  r.  7.  of  Cottages. 

176 
JVor  fife  Stat.  0/  Limitati- 
ons. 1 65 
Quaere  of  other  Statutes. 
152,  153  and  166 


Surrenders, 
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Surrenders.     Vide  Copyholds. 

Tenant.   Vide  Attornment,  and  Lord  and  Tenant, 

Treafon. 
Of  Forfeitures  thereby,  &c.  Page  226, 227 

Trees.     Vide  Wafte. 

Trefpafs. 

Lies  againft  a  Diffcifor  for  the  Entry,  &c.  but  not  for 

the  mean  Profits  till  the  Dijfei fee's  Entry.  40,  41 
For  tho  one  has  the  Freehold  in  Law  in  him,  yet  he  can't 

have  Trefpafs  before  Entry.  ibid. 

None  can  be  a  2refpaffor,  on  whom  the  Law  cafts  the  Pof- 

feffion.  ibid. 

Trefpafs  lies  againft  the  Feoffee  of  a  Dijfei  for,  i.e.  after 

Entry.  42 

It  lies  by  a  Copyholder  againft  his  Lord.  146 

So  by  a  Feudal  ^tenant,  if  his  Lord  fubjeft  him  to  another 

without  his  Confent.  87 

Trials.  Vide  Battail. 

Vaffals.  Vide  Feuds  and  Lords,  £?r. 

Wards,  £3c. 
Wardfhip,  Marriage  and  Relief  Vide  81,89.  and  Feuds, 

Warranty, 

What  it  is>  and  whence  derived*  15,  112, 124 

By 
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By  what  Words  created,  &c.  Page  131 

When  introduced^  and  for  what  Keafon.  15,  125,  &c. 
Whom  it  binds ,  and  the  Confcquences  thereof.    112,  124. 

to  141 
All  Feoffments  had  anciently  Warranties  annexed.  109 
And  a  Kecompcnce  was  always  pre  fumed.  132,  139 

*fhe  three  Effects  of  Warranty  anciently.  126  to  132 
It  repel? d  the  Warrantor  s  Claim,    it  obliged  him  to  de* 

fend  the  Land>  &c.    and  (  //  by  Battail )  to  find  a 

Champion.  11 2,  126,129,  139,  &c. 

Where  a  Feoffment  with  Warranty  bars  an  Entail.  118 
Warranties  at  Common  Law  of  two  Sorts.  131,  132 

Viz.  Warranties  commencing  by  Diffeifin,    and  binding 

Warranties.  ibid. 

Of  binding  Warranties ,  fome  are  alttrdby  Statutes*  132, 

133)  &c. 
After  the  Stat.  Quia  Emptores,  exprefs  Warranties  were 

frequent  in  Conveyances.  125 

For  the  Feudal  tenants  would  not  attorn  without  a  new 

exprefs  Warranty.  ibid.  144 

&he  Stat.  De  Donis  occafioned  the  T>iftincTiion  of  lineal 

and  collateral  Warranties,  it  barringt  tiy  by  the  former. 

(Quaere)  133.  Vide  134,  135 

Where  lineal  and  where  collateral  Warranty  is  a  Bar 

or  not.  134  to  138 

Who  might  be  band  thereby,  Iffue  Male  or  Female.  137, 

Where  the  Anceftor  devifed  Lands  devifeable  with  War- 
ranty, fuch  Warranty  was  no  Bar.  140 

Stbree  Kcafons  thereof  ibid. 

Where  one  had  Warranted  Land  in  Fee,  and  then  took 
hack  an  Eftate  for  Life,  &c.  that  did  not  defiroy  the 
Warranty.  ibid. 

Note ;  A  Warranty  may  be  releafed,  or  it  may  be  dif* 
charged  by  Attainder  of  the  Warrantor.  141 

See  alfv  Feuds. 

War. 
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Warrantia  Chartae.     Vide  Writs, 

Wafte. 

What  is  Wafte  in  Copyholds.  Page  121  to  126 

Of  Wafte  in  cutting  drees,  &c.  ibid.  ibid. 

Wafte  voluntary  or  pcrmiffive  is  a  Forfeiture  of  the  Copy- 
hold. 221,  223 

What  Wood  or  Trees  the  Copyholder  may  take,  and  what 
the  Lord,  125,  126 

Where  one  may  have  Wafte,  &c.  altbo*  the  Eftate  is  in 
Abeyance.  ii£ 

Words  expounded,  &c. 


Calumnia.  Page  35 

Clameum.  ibid. 

Confirmavi.  73 

Dedi  and  ConcefHi.  ibid. 
Difcontinuance.  99 

Dos  and  Dower.  23 ,  24,  99 
Feudum  or  Feodum.  1 
Guer.  &  War.  &c.     124 


Heirs,  &c.  252 

Laches.  36,  37 

Prsebendum  &  Praebenda- 
rii.  106 

Solummodo.  308 

Stirpes  &  Capita.  6,  7,  8 
Vendicatio.  35 

Warranty.  1 24 


Writs. 

A  Writ  of  Right  in  Time  of  the  Saxons,  the  only  Way 

to  recover  a  Right  of  Propriety  in  Lands,  and  why  it 

was  difufed.  41,42,  &c      Vide  109 

Of  a  Writ  of  Warrantia  Chartse.  15,  109,  130,  143, 

144 
yf  Writ  ofPoffeffwn  to  recover  a  Right  of  Entry.  42,  &c 
A  cm  in  vita  was  not  anciently  known.  43.  Vide  101 
Of  Writs  of  Entry,  and  of  Affixes.  43 

Of  Summons,  Grand  cape  &  ietit  cape.  ibid. 

Writ 
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Writ  of  Entry  when  allowed  inftead  of  BattaiL  Page  44 
Writ  of  Entry  in  the  ¥  oft.  given  by  the  Stat,  0/Marlb.  45 
Of  a  Quid  Juris  clamat.  92,  95 

Of  Writs  of  Entry  adCommunem  Legem  &  in  confi- 
mili  cafu,  &c.  92 

Of  a  Writ  of  Ward,  and  of  Cnftoms  and  Services*  ibid. 

Year  and  Day. 

What  is  Laches,  or  not,  on  a  Non-claim  within  a  Year 
and  Day.  36,  37,  38 

If  the  DiJJeifor  dies  feifed  within  the  Year  and  Day, 
and  before  Entry  of  the  Dijfeifee,  it  gives  a  Right  of 
PoJfeJJion  to  his  Heir.  39 

See  Tit.  Poffeffion  and  Right. 
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